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Current Topics. 


ACTIONS AGAINST RECEIVERS.—The fact that a number of 
insolvent railroads—-we believe five in the eighth federal circuit 
—are now being operated by receivers appointed by the federal 
courts, gives much prominence to the question whether such 
receivers are amenable to actions in the state courts, without 
the consent of the court appointing them. The federal judges 
in this circuit, so far as we know, act upon the assumption 
that no such right exists. Not long since Judge Dillon re- 
fused an application, presented by the writer, for leave to 
bring an action at law for damages, in one of the state courts 
of lowa, against Mr. Grinnell, who was operating the Central 
Railroad of Iowa, as a receiver appointed by the United 
States Circuit Court; and very recently, as stated in the last 
number of this journal, Judge Caldwell sitting in the United 
States Circuit Court at St. Louis, announced the same doctrine 
in emphatic language. We advert to the subject at this time 
in connection with the case of Allen v. Central Railroad Com- 
pany of lowa, which we elsewhere publish. In this case it 
will be seen that the Supreme Court of Iowa announce a con- 
trary doctrine, and cite several cases in support of it. We 
do not believe that this decision is sound law, and our under- 
standing has been that the weight of authority is against it ; 
but we have not time to enter into an examination of the cases 
now. The doctrine laid down by the Iowa court would in- 
evitably tend to unseemly conflicts between different jurisdic- 
tions. If, as the lowa court seem to admit, an execution upon 
a judgment recovered against the receiver of another court 
could not be levied upon property in custody of such receiver 
—and this is certainly a well settled principle—such litigation 
might in many instances be idle and vexatious; for the court 
‘ appointing the receiver would certainly have the right, and 
might in many cases deem it proper, to require a re-examina- 
tion on its merits of the controversy, before permitting satis- 
faction of the execution. It would certainly seem better to 
stop at the very threshold of the matter, and to say that receiv- 
ers appointed by one court shall not only not be disturbed in 
their possession by other courts, without the consent of the 
court appointing them, but that, without such consent, they 
shall not be subjected to actions in other tribunals. A re- 
ceiver of a court of justice has been well said to be the arm of 
the court by which he is appointed—a part of the court itself ; 
and to admit the principle that such an officer can be sued in 
another court without consent of his own court is substan- 
tially to admit that one co-ordinate court can sue another—a 
doctrine absurd as a legal proposition and mischievous in its 
consequences. 

It is proper to state that the Iowa case does not fairly pre- 
sent the question, because the evidence did not show that the 
receiver had given bond and taken possession of the road at 
the time the cause of action arose. 


INVIOLABILITY OF TELEGRAPHIC MESSAGES.— Mr. Mor- 
ton has recently introduced a bill in the Senate of the United 
States making the dispatches of private‘persons sent by tele- 
graph companies incommunicable by the officers or agents of 
such companies. We have not seen the text of the bill, but 
we understand that it goes to the extent of preventing the use 
of copies of private telegrams as evidence in courts of justice. 
The advocates of this measure contend that a private dispatch 
differs from a private letter only in the particular that while 
the latter is confined to two parties, the former must necessa- 





rily have a third party, the operator, and while the one is filed 
away privately, the other is open to public inspection, the 
company preserving it for that purpose. Now, in regard to 
letters, it is said to have been held in this country, following 
the English decisions, that the writer has a property in them, 
and may restrain the publication of them, for any use not 
growing out of the mere privilege of receiving them ; that the 
writer is considered in law as retaining a property in them, 
the property of ideas; that the only exception to the rule is 
said to be in the case where the publication is necessary, as a 
means of vindicating the receiver from some accusation or 
aspersion of his character; that unless the nature of the con- 
tents of the letter were voluntarily made known by either 
the writer or the receiver, it could never become public; and 
that while the law fixes the rights as between these two, it 
does not contemplate that any third party, without their con- 
sent, can obtain knowledge of or use the same,. It is urged 
that the telegraph is a substitute for the mail, on account of 
expedition, and that a private dispatch ought no more to be 
made known to the public by the officers of the company, 
than the contents of a letter in the hands of the postmaster, 
and that only the fact of receipt should be provable judicially. 

We doubt seriously whether these arguments ought to pre- 
vail. The public rascality which has been unearthed and pun- 
ished during the last year, in a large measure by evidence 
derived from the books of the telegraph companies, is a suffi- 
cient reason why the bill should not pass. It is a sufficient 
answer to all these arguments to say that no honest man has 
any interest in the “inviolability ” of what he sends over the 
wires, and that the law is not intended for the protection of 
rogues. If two thieves voluntarily commit their thieving 
plans to a third person, there is no principle, either of sound 
morals or public policy, that should prohibit such third per- 
son from disclosing them to a court of justice. We suspect 
that the real movers of this measure are corrupt politicians, 
who are trembling on the verge of a threatened investigation, 
and that the Western Union Telegraph Company will leave 
no stone unturned to secure its passage. The greater the “ in- 
violability,” the greater will be its business. 


EFFECT OF DESERTION OF A SOLDIER.—In the United States 
v. Landers, the Supreme Court of the United States during 
the last term held, that an honorable discharge of asoldier from 
service does not restore to him pay and allowances forfeited 


for desertion. The action was first brought in the court of 
claims by the petitioner for pay and bounty asa soldier in the 
army of the United States. It appears from the findings of 
the court that the petitioner enlisted in the army for three 
years, and was enrolled on the Ist of January, 1864; that he 
was mustered into service on the 16th of the month, his ser- 
vice to take effect from the enrollment; that he deserted on 
the 12th of November following, and was arrested on the 2d 
of June, 1865, and was restored to duty with the loss of all 
pay and allowances due or to become due during the term of 
his enlistment, and that he was honorably discharged on the 
8th of August, 1865. His claim was for pay for the whole 
period, from his enlistment to his discharge, including the time 
of his absence by desertion, and for the bounty allowed to a 
soldier upon his honorable discharge at the expiration of his 
service. The court of claims held that he was entitled both to 
pay and bounty, and gave judgment for the whole amount 
claimed, being of opinion that his offence of desertion was 
purged by his honorable discharge within the decision of this 
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court in United States v. Kelly, reported in the 15th of Wal- 
lace. 

The supreme court disagreed with this finding, holding that 
Kelly’s case was not parallel to this. Kelly had served from 
February, 1864, until October, 1865, during the active opera- 
tions of the war, and then deserted to visit his parents, re- 
ported to be seriously ill at their home. After an absence 
of some weeks he voluntarily returned, and subsequently made 
up for the time lost by his absence. The fact that the war had 
virtually closed at the time, the motives which caused the 
desertion, and his voluntary return to duty, no doubt had 
their influence with his commander, upon whose recommenda- 
tion he was restored to duty without trial, subject only to the 
condition that he should make good the time lost by the deser- 
tion. It was not pretended that his honorable discharge subse- 
quently granted gave him a right to pay during the period of 
his absence from the service, or would have dispensed with 
the forfeiture of pay prescribed by the army regulations, had 
any pay been due at the time. He only claimed subsequent 
pay, and the bounty, after serving the full period of his en- 
listment and the additional time lost by his desertion. In this 
case the petitioner deserted at atime when the war was at its 
height, and no palliation was proffered for the offence, if any 
could possibly exist. He kept out of the service and thus out 
of danger during the severest period of the war, and was only 
returned to his company under arrest. And though he was 
restored to duty, it was with the forfeiture of his pay and al- 
lowances for the entire period of his enlistment. 

It did not appear from the record whether this forfeiture 
‘was imposed by order of the commander of the forces from 
which he deserted, or by the judgment of a court-martiai. 
Forfeiture of pay and allowances up to the time of desertion 
follows from the conditions of the contract of enlistment, 
which is for faithful service. The contract is an entirety, and 
if service for any portion of the time is criminally omitted, 
the pay and allowances for faithful service are not earned. 
And for the purpose of determining the rights of the soldier 
to receive pay and allowances for past services, the fact of de- 
sertion need not be established by the findings of a court- 
martial ; it is sufficient to justify a withholding of the moneys, 
that the fact appears upon the master-rolls of his company. 
If the entry of desertion has been improperly made, its can- 
cellation can be obtained by application to the war department. 
But forfeiture of pay and allowances for future services, as a 
condition of restoration to duty, can only be imposed by a 
court-martial. The validity of the forfeiture here is not raised 
by counsel. It must, therefore, be presumed as the case is pre- 
sented, that the petitioner was brought to trial for his offence 
before such a court and was convicted, and that the forfeit- 
ure imposed was the sentence of the court. In Kelly’s case, 
as already stated, the deserter was restored to duty without 
trial upon his voluntary return, and it was with reference to 
a case of that kind that the judge advocate general gave 
the opinion, which is cited with approval by this court. In 
such a case an honorable discharge of the soldier, as held by 
that officer, dispensed with any formal removal of the charge 
of desertion from the rolls of his company, and amounted of 
itself to a removal of any impediment, arising from the fact of 
desertion, to his receiving bounty. But neither the judge advo- 
cate general nor this court, in adopting his opinion, went to the 
extent of holding that an honorable discharge of a soldier dis- 
pensed with all the conditions attached to his restoration to 
duty which a military tribunal may have imposed upon him 
for a previous military offence. An unconditional restora- 
tion, or one with conditions subsequently complied with, 
may leave the soldier who has deserted in as favorable condi- 
tion for subsequent pay and bounty as though no offence had 
been committed by him. But it is otherwise when conditions 





inconsistent with such pay or bounty are attached to the re- 
storation, or are imposed as a punishment for a previous inili- 
tary offence. Assuming that the conduct of the soldier in 
this case, subsequent to his restoration to duty may have 
entitled him to an honorable discharge, and that such dis- 
charge was not inadvertently granted, the discharge could not 
relieve him from the consequences of the judgment of thé 
military court, and entitle him to the pay and allowaiices which 
that court had adjudged to have béen forfeited. The forfeiture 
must first be removed, either by its remission in terms, or by 
the reversal of the judgment, or the pardon of the President. 
The judgment of the court of claims was therefore reversed. 





The Law of Wagers—A Novel Case. 

In the case of Hampden v. Walsh, L. R. 1 Q. B. 189, the 
English Court of Queen’s Bench, per Cockburn, C. J., has 
recently delivered an exhaustive judgment on the above sub- 
ject. The case before the court was exceedingly novel in its 
character. The facts were briefly as follows: In the munth 
of January, 1870, the plaintiff inserted the following adver- 
tisement in a paper called Scientific Opinion. “The under- 
signed is willing to deposit £50 to £500 on reciprocal terms, 
and defies all the philosophers, divines, and scientific profes- 
sors in the United Kingdom to prove the rotundity and revo- 
lution of the world from scripture, from reason, or from fact. 
He will acknowledge that he has forfeited his deposit, if his 
opponent can exhibit, to the satisfaction of any intelligent 
referee, a convex railway, canal or lake.—JoHN HAMPDEN.” 
This speedily called forth an answer in these words: 

“°9, St. Mark’s-crescent, Regent’s Park, 
London, N. W., January 15, 1870. 

J. Hampden, Esq.—Sir: As I presume by your offer in the 
Scientific Opinion of January 12, that you can afford to pay 
£500 to have the question of the actual rotundity of the earth 
proved to your satisfaction, I hereby offer to stake that sum 
on the undertaking to show visibly, and to measure in feet 
and inches, the convexity of a canal or lake. <A canal will do, 
if you can find one which is nearly straight for four miles, 
without locks. If not, I propose Bala Lake in North Wales 
as a place admirably suited for the experiment. As an intel- 
ligent referee, I propose the editor of either Scientific Opin- 
ion, the Field, or Land and Water, or any well-known land 
surveyor or civil engineer, or any fellow of the Geographical 
Society.—I am, etc., ALFRED R. WALLACE, F. R. G. 8.” 

Negotiations were immediately entered into between the par- 
ties, and an agreement was signed by them to the effect that 
each having deposited £500 in a bank, if Mr. Wallace should, on 
or before the 15th day of March, 1870, prove the convexity or 
curvature to and froof the surface of any canal, river or lake, 
by actual measurement and demonstration, to the satisfaction 
of the umpires chosen, Wallace was to receive £1,000, de- 
posited in the bank, from Walsh, the stakeholder in whose 
name the money deposited in the bank by each stood, but if 
Wallace failed to prove the above, the sums were to be paid 
in like manner to Hampden. 

It was likewise provided that, if no decision could be ar- 
rived at, owing to the death of either of the parties, the wager 
was to be annulled ; or if owing to the weather being so bad 
as to prevent a man being distinctly seen by a good telescope 
at a distance of four riles, then a further period of one month 
was to be allowed for the experiment, or longer, as might be 
agreed upon by the referees. The money was deposited, and 
the umpires failing to agree, the stakeholder was appointed 


referee. On the 18th of March, the referee published in a. 


newspaper a notice that Mr. Wallace had proved to his satis- 
faction the curvature of a canal, to the extent of five feet, and 
that he proposed to pay £1,000 to him on the next Thursday, 
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unless he had notice to the contrary from Mr. Hanipden. On 
the 23d of March, plaintiff by notice in writing objected to 
the decision, and requested the defendant to pay to him his 
£500. This the defendant refused to do, and a few day after- 
wards gave Wallace a check for the £1,000. 
thereupon brought suit for the £500. For the plaintiff, his 
counsel contended that the event was determined before 
the bet was repudiated by the plaintiff. The question is, there- 
fore, is the plaintiff in time to demand back his money from the 
stakeholder, or is the stakeholder justified in paying it over to 
the other party against the will of the plaintiff? The case 
where one party to 4 wager demands batk his money before the 
éveilt, is covered by authority; he is entitled to have it paid. 
So also he is entitled to the money from the stakeholder when 
the event is determined, but the mottey not yet paid over. 
8 and 9 Vict. ¢. 109, s. 18, makes wagering contracts null and 
void. [Robinson, Serj. intimated that his line of argument 
would be that the present was not a wagering contract at all.] 
It can not be considered a contract for work and labor 
and if it were, why should not the plaintiff recover? Leake 
on Contracts, p. 377. The plaintiff had no interest in this 
transaction besides the money he is towin. The fact that the 
thing in dispute is certain makes no difference. Suppose a 
bet made on the distatice ftom Westminster Hall to St. Paul’s 
Catliedral; that would be a matter Of absolute ertainty, but 

t is wevertheless a wager. The thing in dispute is the ac- 
curacy of the judgiiietit bf the man who makes the bet; it is 
not illegal; Good y. Elliott, 3 T. R. 693. {CHekbuarn, C. J— 
No doubt where the wager has been put an end to befoté the 
money has been paid over, the depositor can recover from the 
stakeholder.] There is no real difference between that case 
ind this, The stakeholder is only acting as agent for the de- 
positor, and his authority inay be determined at any moment 
before the payment over of the money’ tlie cont#aet to pay it 
to the otlier party is void as against public policy. (Mello#, I— 
Then the maxim “ Potior est conditio possidentis” applies.]} 
The luminous judgment of Bayley, J., in Hastelow y. 
Jackson, 8 B. & C. 221, treats the subject fully; see also Rob- 
inson v. Mearns, 6 Dow. & BR. 26; Varney v. Hickman, 5 C. 
B. 271; is a case where the wager was repudiated before the 
éveiit, atid it Wis held the statute did not apply to prevent 
tecovery of the money frori the stakeholder: Batty v. Mar- 
Hott, § Ci B: 818; was # ¢ase of a lawful gait, In Graham vy. 
Thompson; 16 W. RB. 206, Ht: R. 2 ©: b. 64; a plea of 8 and 9 
Viet. c. 109, was held bad upon demurter: Here it is a wager 
as (1) turning upon ascertaining an existing fact ; (2)in neither 
party having any petuniary interest in it. 

For the defendant it was coiitétided that this was not a wager 
at all; Emery v. Richards, 14 M. & W.728. To make it a 
wager there must be some element of chance in it. [(C6¢ks 
buyn, C. J.—Whiy ? Uncertainty of knowledge is necessary, 
not uncertainty of fact.] Pugh v. Jenkins, 1 Q. B. 631. 

Cuckburn; €: J. after reviewing the facts said: “ We willin 

. the tirst instance proceed witli the case on the assumption that 
the agreement is in effect a wager: It is well established 
by numerous authdrities; whith it would here be superfitious 
Lo cite, that at common law & Wivel, leilig a contact by A 
to pay money to B on the happening of a given eveiit, ii 
consideration of B paying money to him on the event not 
happening, was legal, provided the subject-matter of the wager 
was one upon which a contract conld lawfully be entered. 
‘put by the effect of the statute of 16 Car. 2, c.7, of the 9 
Anne, c. 14, and of other statutes for the prevention of ol 
ing, various forms of betting became stamped with illegality, 
and no ation could be maintained by the winner against the 
loser in respect of them. Nor ould any action be brought 


The plaintiff 


these statutes remaitied as before, and could be made the sub- 
jeet-matter of an action, although judges sometimes refused 
to try such actions, especially where the subject-matter of 
the wager was of a low or frivolous character, as unworthy 
to occupy the time of a court of justice. As the law now 
stands, since the passing of 8 & 9 Vict. c. 109, there is no 
longer, as regards actions, any distinction between one class 
of wagers and another, all wagers being made null and void 
at law by that statute. But though where a wager was il- 
legal no action could be brought either against the loser or 
stakeholder by the winner, a party who had deposited his 
money with the stakeholder was not in the same predicament. 
If, indeed, the event on which the wager depended had come 
off, and the money had been paid over, the authority to pay 
itnot having been revoked, the depositor could no longer 
claim to have it back. But if, before the money was so paid 
over, the party depositing repudiated the wager and demanded 
his money back, he was entitled to have it restored to him, 
and could maintain an action to recover it; and this, not only 
where, as in Hodson v. Terrill, 1 C. & M. 797, notice had been 
given to the stakeholder prior to the event being determined, 
but also where, as in Hastelow v. Jackson, 8 B. & C. 221, 
notice was given after the event had come off. .In Hodson v. 
Terrill the deposit had been made on a cricket match for £20 
a side, and was therefore unlawful within the statute of Anne. 
A dispute having arisen in the course of the match, and one 
side having reftised to play it out, the plaintiff, who had paid 
a deposit, claimed to have it returned, and it was held that he 
was entitled to recovet. So in Martin v. Hewson, 10 Ex. 735, 
3 W. B.C. L. Dig. 175, in an action for money had and re- 
ceived to plaifttiff’s use, the defendant having pleaded that 
the money had been deposited with him to abide the event of 
a cock-fight, the replication that before the result was ascer- 
tained the plaintiff repudiated the wager and required repay- 
ment of the deposit was held good. In Hastelow v. Jack- 
son, 8B. & ©. 221, the Court of Queen’s Bench—following the 
prior cases of Cotton. v. Thurland, 5 T. R. 405; Smith v. 
Bickmore, 4 Taunt. 474; and Bate vy. Cartwright, 7 Price, 540 
—held that where money having been deposited with the 
stakeholder to abide the event of a boxing match, A., the de- 
positor, claimed the whole sum from the stakeholder as hav- 
ing won the fight, and threatened him with an action if he 
paid it over to B., the other combatant, which he neverthe- 
less did by direction of the umpire, A. was entitled to recover 
the money he had deposited as his own stake as money had 
and received to his use ‘If,’ says Bayley, J., ‘a stakeholder 
pays over money Without authority from the party and in op- 
position to his desire, he does so at his own peril.’ These 
cases have nevér been overruled, and must be considered as 
jaw, although in Meaiifag v. Hellings, 14 M. & W. 711, Mr. 
Baron Alderson speaks doubtingly of the decision in Haste- 
low vy. Jacksoii, weing the expression ‘That case does not 
convince me; it overwhelms me.’ But that case seems to 
have been decided more on the form of the particulars than 
anything else, and does not seriously interfere with the au- 
thority of Hastelow v. Jackson, which seems to us to be good 
law: A distinction has, however, been taken between cases in 
which the deposit was made to abide the event of an illegal 
wager, atid others in which the wager, not being her 
by statute or of an improper character, was legally bin ing. 
In the former case, the contract between the principals being 
null and void, the money remains in the hands of the stake- 
holder devoid of any trust in respect of the other party, and 
in trust only for the party depositing, who can at any time 
claim it back before it has been paid over. In the latter, the 
contract prior to 8 & 9 Vict. c. 109, s. 18, not being ayraes, n 
was open to contention that money deposited on the wager 
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evént. Greater difficulty, therefore, presented itself where, 
prior to8 & 9 Vict. c. 109, s. 18, money was deposited ona 
wager not illegal, and the Courts of King’s Bench and Eq- 
chequer were at variance on this point. In Eltham v. Kings- 
man, 1B. & Ald. 683, the Court of King’s Bench, consisting of 
Lord Chief Justice Ellenborough and Justices Abbot. Bayley 
and Holroyd, held that, even where a wager was legal, the 
authority of a stakeholder, who was also (as is the case with 
the present defendant) to decide between the parties, might 
be revoked, and the deposit demanded back. ‘Here,’ says 
Lord Ellenborough, ‘before there has been a decision, the 
party has countermanded the authority of the stakeholder.’ 
‘A man,’ says Mr. Justice Abbot, ‘who has made a foolish 
wager may rescind it before any decision has taken place.’ 
In the latter case of Emery v. Richards, 14 M. & W. 728, the 
Court of Exchequer, where money had been deposited on a 
wager of less than £10 on a foot-race, and therefore prior to 
the passing of the statute 8 & 9 Vict., not illegal under the 
then existing statute, held that the plaintiff could not demand 
to have his stake returned, but must abide the event. The 
case of Elthman v. Kingsman does not, however, appear to 
have been brought to the notice of the court ; and in our view 
the decision of this court was the sounder one. We can not 
concur in what is said in Chitty on Contracts, ‘ that a stake- 
holder is the agent of both parties, or rather their trustee.’ 
It may be true that he is the trustee of both parties in a cer- 
tain sense, so that, if the event comes off, and the authority 
to pay over the money by the depositor be not revoked, he 
may be bound to pay it over. But primarily he is the agent 
of the depositor, and can deal with the money deposited so 
long only as his authority subsists. Such was evidently the 
view taken of the position of astakeholder by this court in the 
two cases of Eltham v. Kingsman and Hastelow v. Jackson, 
and in that view we entirely concur. 

“ Thus far we have dealt with the agreement between the 
parties as a wager. But it was contended before us on the 
argument that this was not a wager, but an agreement entered 
into for the purpose of trying by experiment a question of 
science. We think this position altogether untenable. The 
agreement has all the essential characteristics of a wager. 
Each party stakes his money on an event to be ascertained ; 
and he in whose favor the event turns out, is to take the 
whole. The object of the plaintiff in offering the challenge 
he gave was not to ascertain a scientific fact, but to establish 
his own view ina marked and triumphant manner. To use a 
common phrase, his object was to ‘back his own opinion.’ 
No part of the money stake was to go to the party by whom 
the experiment was to be made. Lastly, the parties them- 
selves in the written agreement have spoken of it in terms as 
a ‘wager.’ We can have no hesitation in holding it to be 
such. But even if our view of the agreement were such as 
was suggested by the defendant’s counsel, our decision would 
be the same, as the principle of the decision of this court in 
the cases of Eltham v. Kingsman and Hastelow v. Jackson, 
hereinbefore cited, would appear to us to apply, according to 
which we should look upon the defendant merely as the agent 
of the plaintiff, and as no longer justified in paying over the 
money when once his authority had been countermanded. 
But as we hold the agreement to have been a wager, and 
consequently that the case is concluded by the authorities we 
have referred to, it is unnecessary to decide this point.” 





—Art the National Democratic Convention, in this city on the 27th 
inst., Miss Phebe Couzens, the lady member of the St. Louis bar, pre- 
sented an address from the National Woman’s Suff: Association, ask- 
ing recognition of their political rights. Miss Phebe made a very 
pleasant and a in presenting the address, which was politely 
and attentively to by the convention. A — made a point 
of order es poy her, but the chair very gallantly ruled that no point of 
order could be maintained when a lady had the floor. 


Removal of Causes from State to Federal Courts. 


STANLEY v. THE CHICAGO, ROCK ISLAND & PACIFIC 
RAILROAD.* 


Supreme Court of Missouri, May Term, 1876. 


Hon. Davip Waane_er, Chief Justice. 
“ Wm. B. Napron, 
« T. A. SHERWOOD, 
“ Warwick Hoven, 


Judges. 


In an action commenced in a circuit court of the state of Missouri, the defend 
ant in due time filed its petition and bond in due form, asking for the removal 
of the cause from the state to a federal court, on the ground of prejudice and 
local influence. Pending the application for a change of forum, the plaintiff 
was permitted to amend his petition by reducing his claim to a sum less than 
five hundred dollars, and therefore the defendant’s application for change of fo- 
used. The parties went to trial and plaintiff ees. Held, 


rum was reft 
(1) that the circuit court erred in permitting plaintiff to amend his petition after 


an emma for a removal of the cause had been ularly made; (2) that 
after the making of such application, the circuit court had no jurisdiction to pro- 
ceed further in the cause; (3) that the defendant did not waive the question of 
jurisdiction by participating in the subsequent trial. 


Appeal from the Mercer Circuit Court. 

Hoven, J., delivered the opinion of the court. 

The plaintiff brought suit against the defendant in the Circuit Court 
of Mercer county, claiming damages in the sum of $1,020. The de- 
fendant appeared to the action, ond on the 5th day of November, 1874, 
and before filing an answer, presented to the court a petition, affidavit 
and bond, praying for a removal of the cause into the Circuit Court of 
the United States for the Western District of Missouri, under the act of 
Congress of July 27, 1866, as amended by the act of March 2, 1867, and 
alleging that the plaintiff was a citizen of the state ef Missouri; and 
that the defendant was a corporation organized and existing under the 
laws of the states of Illinois and Iowa, having its principal place of bus- 
iness in the city of Chicago, in the state of Illinois, and was a citizen 
thereof; that the amount in controversy exceeded the sum of five hun- 
dred dollars; and that the affiant had reason to believe, and did believe, 
that from prejudice and local influence of the plaintiff, the defendant 
would not be able to secure justice in said Mercer Circuit Court. 

The plaintiff thereupon asked and obtained leave from the court to 
amend his petition, and on the succeeding day filed an amended petition 
claiming onl damages. 

The defendant’s application for change of forum was then refused, and 
the cause veoebied | to trial in the circuit court, where judgment was 
-agesaniond ype the plaintiff, and the defendant has brought the case here 

appeal. 

NS  bjection was made to the form of the og or the facts on 
which it was founded, nor was the sufficiency of the bond questioned. 

While the application was made in November, 1874, the removal was 
asked under the provisions of the act of July 27, 1866, as amended by 
the act of March 2, 1867, statutes which had been repealed by the adop- 
tion of the Revised Statutes of the United States on the 22d day of 
June, 1874. The substantial provisions of these acts, however, were 
incorporated in section 639 of the Revised Statutes, and are as follows: 

“ Any suits commenced in any state court, wherein the amount in 
dispute, exclusive of costs, exceeds the sum or value of $500, to be made 
to appear to the satisfaction of said court, may be removed for trial, 
into the circuit court, for the district where such suit is pending, next 
to be held after the filing of the petition for such removal hereinafter 
mentioned, in the cases and in the manner stated in this section. 

“First. * * - * * = * > 

“Second. * * os * + * * * 

“Third. When a suit is between a citizen of the state in which it is 
brought, and a citizen of another state, it may be so removed on the pe- 
tition of the latter, whether he be plaintiff or defendant, filed at any 
time before the trial or final hearing of the suit, if, before or at the time 
of filing of said petition, he makes and files in said state court an affida- 
vit stating that he has reason to believe and does believe that from 
prejudice or local influence he would not be able to obtain justice in 
such state court.” 

The section further provides for giving a bond conditioned as therein 
provided, and proceeds as follows: ‘‘It shall thereupon be the duty of 
the state court to accept the surety and to proceed no further in the 
cause against the petitioner.” * * * 

Inasmuch as the application conforms in every essential particular to 
the law in force at the time it was made, we do not conceive that the 
mistake made in invoking as authority for the removal statutes which 
no longer existed as separate enactments, would impair the efficacy of 
the application. 

Corporations have citizenship for the purpose of suing and being sued, 
and the legislation of Congress in the subject under consideration, em- 
braces them as well as individuals, or natural persons. Herryford v. 
Etna Ins. Co., 42 Mo. 148. 

The circuit court erred in permitting the plaintiff to amend his peti- 
tion so as to reduce the amount in dispute to a sum less than $500. Af- 
ter the application for removal was regularly made, the circuit court 
had no jurisdiction to proceed any further with the cause. Kanouse v. 
Martin, 15 Howard, 198. Nor a the defendant waive the question of 
jurisdiction by participating in the subsequent trial of the cause. In- 
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surance Co, v. Dunn, 19 Wall. 214; Gordon v. Longert, 16 Peters, 97 ; 
Herryford v. Ins. Co., 42 Mo. 148. 

The circuit court having proceeded to try the case, in violation of law, 
it would be improper to enter into any examination of the merits of the 
controversy. 

The fact that the plaintiff might have pursued another remedy, will 
not prejudice his right to a reversal of the judgment of the circuit 
court, which will be reversed, and the cause remanded with instructions 
to enter an allowance of ‘the petition of the defendant for the removal 
of the cause to the Circuit Court of the United States for the Western 
District of Missouri, nune pro tunc. 

All the judges concur except Judge Vories who is absent. 


Statute of Limitations—Fraud—Pleading. 
YOUNG v. WHITTENHALL. 





Supreme Court of Kansas, Dec. 1875. 


Hon. ? 4. Krneman, Chief Justice. 
* . M. VALENTINE, 
« =D. J. BREWER, \ Judges. 


1. Statute of Limitations—Action for Fraud.—A statate of Kansas 
provides that, ‘‘ an action fur relief on the ground of fraud may be brought only 
within two years after the cause of action shall have accrued,’’ and, ‘* the cause 
of action in such case shall not be deemed to have accrued until the discovery 
of the fraud.’’ In an action brought for damages resulting to plaintiff from the 
fraudulent representations of defendant in and about the purchase by him of 
certain lands, Held, that it was an action not for damages, but for relief in the 
nature of damages, and therefore within the statute. 

2. Construction of Statute.—Under said statute, the cause of action is 
complete from the time of the consummation of the fraud, but the statute does 
not commence to run against the plaintiff till the fraud is discovered. 

3. Pleading—Exceptions to Statute.—In equity and under the code, 
where the bill or petition shows that the claim of the plaintiff is barred by the 
statute, the plaintiff must plead exceptions to the statute in his bill or petition, 
or the same will be considered defective on demurrer. 


Nathen Price and W. D. Webb, attorneys for plaintiff in error; W. 
W. Guthrie, attorney for defendant in error. 


The opinion of the court was delivered by VALENTINE, J. 


The plaintiff in error, who was also plaintiff below, set forth in his 
petition below, in two separate counts, two supposed causes of-action. 
The defendant demurred to said petition and to each count thereof, on 
the ground that neither of them stated facts sufficient to constitute a 
cause of action. The court below sustained the demurrer; and the 
plaintiff now assigns this ruling of the court below for error. 

Said supposed causes of action are founded upon certain alleged 
false and fraudulent representations made by the defendant for the 
‘purpose of inducing the plaintiff to purchase certain real estate from 
the defendant, and which did so induce the plaintiff to so purchase said 
real estate. The plaintiff still retains the land purchased, and now sues 
for the damages claimed to have resulted from said alleged false and 
fraudulent representations. Said alleged false and fraudulent repre- 
sentations were made and the land purchased on May 22d, 1871. Phis 
suit was commenced September 5th, 1873. The first question, there- 
fore, raised, and to be considered by this court, is whether said supposed 
causes of action are not barred by the statute of limitations. Subdi- 
vision 8, of section 18, of the Code (Gen. Stat. 633) provides, among 
other things, that ‘‘ An action for relief on the ground of fraud,” can 
only be brought within two years after the cause of action shall have 
accrued, and “the cause of action in such case shall not be deemed to have 
accrued until the discovery of the fraud.” It is contended by plaintiff 
that this statute does not apply to the case at bar, because this statute 
applies only to actions for *‘ relief,” while the plaintiff claims that this 
action is not for “relief,” but for damages. The claim of the plaintiff 
is not tenable. This is an action for relief in the nature of damages, 
and for such relief as comes within said statute. If this action is not 
for relief, and such an action as may be barred by said statute of lim- 
itations, then there is no statute of limitations for this class of actions. 
The claim of the plaintiff is substantially this: An action for equit- 
able relief founded on fraud comes within the statute and is barred in 
two years; but an action for legal relief founded on fraud does not 
come within the statute, and is, therefore, never barred. In other words, 
all the entrances to a court of equity are closed in two years for all 
actions founded on fraud; but courts of law are kept open for such 
actions forever. This claim is not tenable. 

The second count of the petition shows beyond all doubt that the 
cause of action set forth in that count is barred. The alleged fraud was 
consummated on May 22d, 1871. The plaintiff knew of it at least as 
early as as 1st, 1871, for on that day he brought in the adverse 
claims which he now contends the defendant fraudulently represented 
that he (the defendant) had obtained and conveyed to the plaintiff. And 
this suit was not commenced until September 5th, 1873. But with 
respect to the first count of the petition, a much more difficult question 
arises. That count does not show affirmatively when the plaintiff first 
obtained knowledge of the fraud alleged to have been perpetrated upon 
him ; and therefore it does not show affirmatively, unless by presump- 
tion or implication, when the statute of limitations commenced to run 


against the cause of action stated in such count. The cause of action 
stated therein was, of course, complete on the very da 
fraudulent transaction was finally consummated ; ‘bat ‘0 


that the alleged 
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the statute of limitations, the cause of action is not to be deemed to 
have accrued until the discovery of the fraud by the party aggrieved. 
That is, in such actions, although the cause of action is perfect on the 
very day that the fraud is consummated, yet the statute of limitations 
does not begin to operate upon such cause of action until the fraud is 
discovered. Or, in other words, the want of a discovery or knowledge 
of the fraud constitutes one of the exceptions which takes the case out 
of the operation of the statute. Now whose duty is it to plead this 
exception? And in what pleading must it be stated? It has always 
been the duty of the plaintiff, both in courts of law and in courts of 
equity, to plead the exceptions where the question of the statute of 
limitation has been properly raised by the defendant. And it never was 
the duty of the defendant in such a case to negative the exceptions. 
Zane v. Zane, 5 Kas. 187. The most that has ever been required of a 
defendant has been to require him to plead the statute, and even then, as 
in all other cases, it then devolved upon the plaiatiff to plead the excep- 
tions which he believed would take the case out of the operation of the 
statute. And in equity practice, and under the various codes where the 
bill or petition shows that the claim of the plaintiff is barred by the 
statute, it always devolves upon the plaintiff to plead the exceptions in 
his bill or petition or the same will be considered defective on demurrer. 
The exact question we are now discussing has been decided in Cali- 
fornia. Sublette v. Tinney, 9 Cal. 423; Boyd v. Blankman, 29 Cal. 20, 
44; Carpenteir v. City of Oakland, 30 Cal. 444. In the first case, the 
court say: “The seventieth section of the statute of limitations pro- 
vides that certain actions must be commenced within three years; and, 
among others, an action for relief on the ground of fraud, the cause of 
action in such case not to be deemed to have accrued until the discovery 
by the aggrieved party of the facts constituting the fraud. The cause 
of action cannot be deemed to accrue upon the discovery of the fraud, 
in any other sense than that the statute will not be deeméd to commence 
running until such period. Fraud is the substantive cause of action; 
upon its commission the right of action arises, and not upon its discov- 
ery. The pe of the law is, that actions upon this ground should be 
commenced within three yeaas; but, that innocent parties may not suf- 
fer whilst in ignorance of their rights, the statute excepts them from 
the limitation until a discovery of the fraud. The latter clause of the 
section must, therefore, be construed as an ae merely to the 
general provision, and be pleaded as such. In the present case, then, 
the cause of action accrued upon the execution of the contract. 
this was more than three years previous to the commencement of the 
suit, the cause of action was barred, and the objection being a op va 
upon the face of the complaint, could be taken advantage of by de- 
murrer if the plaintiff was within the exceptions of the statute; it was 
incumbent upon him to state it in his complaint.” 9 Cal. 425. We do 
not think that the court below erred in sustaining said demurrer. The 
petition showed upon its face that the fraud upon which the cause of 
action is founded was consummated more than two years before the 
commencement of this action; and the petition did not show that the 
plaintiff did not discover said fraud until within less than two years be- 
fore the commencement of this action. The only allegation of the 
petition that has the slightest reference to such a showing is as hereafter 
stated. The alleged fraud was concerning the bourdary lines of the 
land purchased by the plaintiff. And the said allegation is as follows: 
‘On said day [when said land was purchased] the plaintiff was, always 
before had been, and for a long time thereafter remained, ignorant of 
the boundary lines of said land except as hereinafter stated, to wit: 
that all knowledge he had in regard to the boundary lines of said land 
before the sale was negotiated, he obtained from the defendant at the 
time he purchased said land.” This allegation does not pretend to 
show when the plaintiff discovered that the boundary lines were differ- 
ent from what he had previously believed them to be, and it does not 
vag to show that such discovery was within less than two years be- 
‘ore the commencement of this action. We therefore think the petition 
is defective in stating a cause of action which appears to be barred by 
the statute of limitation. ‘The judgment of the court below must there- 
fore be affirmed. Kingman, C. J., concurring. 





Injury to Passer-by from Bad Repair of Premises 
Adjoining Highway—Liability of Occupier. 


TERRY v. ASHTON. 


High Court of Justice, Westminister Hall, Queen’s Bench Division, 
January 26, 1876. 


The occupier of premises ottotning a highway is bound to keep them in such 
a state of repair that they shall not endanger passers-by. The occupier does 
not discharge himself of this duty by Mer sar dary dy competent n to repair 
the premises. Therefore, where the defendant had a lamp and lamp-iron pro- 
jecting from his premises over the street, and had given orders to a competent 
contractor to repair it, but the contractor had done the work badly, by reason 
of which the lamp fell and injured the plaintiff,—Held, that the defendant was 
liable. Semble, the rule does not apply to latent defects or acts of wrongdoers. 

The plaintiff was a publican, to whose premises were attached a lamp 
and lamp-iron which projected over the public ~ et y. While the 
lamp was being cleaned it was accidently shaken and fell, by reason of 
the rusting apart of the lamp-iron, and injured the plaintiff, who was 
passing at the time. 

Before the accident, the defendant had employed one Chapel, admit- 
ted to be a person of competent skill, to put the lamp in repair. He had 


repaired part of the lamp, but left it in an unsafe condition. The de- 
fendant had no knowledge of its bad state of repair. 
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At the trial, a verdict was obtained by the plaintiff,but leave reserved 
to the defendant to move to enter a verdict for the defendant if the court 
should be of opinion that, under the circumstances, he was not liable. 


Collins and Poulter for the plaintiff, showed cause.—There is no dis- 
pute as to the facts in this case. The lamp was in a place where it be- 
came dangerous if out of repair. A ladder was placed against it which 
shook it and brought it down, but it would not have fallen if it had not 
been in bad repair. It was the duty of the owner or occupier of the 
premises te see that it was in a safe condition, and he can not evade re- 
sponsibility by saying that he aoe a competent person. Quarman 
v. Burnett, 6 M. & W. 499, citing Laugher v. Pointer, 5 B. & C. 547, 
which shows the principle which governs this subject, and was followed 
by the present Master of the Rolls in White v. Jameson, 22 W. R. 761, 
L. R. 18 Eq. 305. This is an injury caused by an indictable nuisance. It 
would be no defence to ansndictment to say that the mischief was caused 
by the negligence of an agent. The duty devolves on the occupier. Rex 
v. Watts, 1 Salk. 356, reported as Rex v. Watson, 2 Lord Raym. 856. 
See, also, Dicey on Parties, 453; Reg v. Stephens, 14 W. R. 859, L. R. 
1 Q. B. 702; Pickard v. Smith, 10 C. B. N. s. 470, 9 W. R. ©. L. Dig. 
59. If the lamp was a nuisance, the defendant is liable under any cir- 
cumstance, and the question of negligence or no negligence is excluded. 
See, also, Fletcher v. Rylands, L. k. 3 H. L. 330, 17 W. R. H. L. Dig. 
17; Reg v. Medley, 6 C. & P. 292; Hadley v. Taylor, 14 W. R. 59, t. 
R. 1. C. P. 53; Barnes v. Ward, 9 C. B. 39. 

MeIntyre, Q. C. and Darling, for the defendant.—The defendant has 
done ail he was bound to do in oopioring® competent man to repair the 
lamp. The plaintiff relies on the negligence of the defendant, but there 
has been no negligence proved. ush, J.—The question is, what is 
the obligation of a person who, for his own purposes, hangs a lamp at- 
tached to his premises over the highway? Blackburn, J.—No doubt it 
is his duty to put the lamp in repair if he knew it was defective ; prob- 
ably, also, to take reasonble care to see that it is actually in proper 
ee The question here is, has he sufficiently discharged his duty by 
ordering a competent man to do it for him?] There is no case actually 
in point, but no case can be found where a man has been held 
liable for negligence when he had no knowledge whatever of the 
circumstances, and no adequate means of knowledge. This is a case 
analogous to those of damage by stormor natural causes beyond a man’s 
control. Nichols v. Marsland, 23 W. R. 693, L. R. 10 Ex. 235. [Black- 
burn, J.—Can you find a case where an actual duty has been held dis- 
charged by employing acontractor? Such a defence would not do in 
contract.] All the law demands is reasonable care. If the owner of the 
premises had employed a competent person to do the repairs for him, 
that is reasonable care, and a fulfilment of his duty. [Quain, J., refer- 
red to Francis v. Cockrell, 18 W. R. 668, L. R. 5 Q. B. 184.] To fix the 
defendant with any liability for negligence, notice of the danger is nec- 
essary. Here the defendant had no such notice, but ex abundanti can- 
tela, he gave orders to have the lamp repaired. The case of Pickard vy. 
Smith is different. There the defendant employed his agent to open a 
dangerous place, and thereupon it became bis duty to see that it was 
closed again. [Blackburn, J.—Non-feasance is just as good a cause of 
action as mis-feasance if there is a duty to perform. e question here 
is, what was the duty, and was it performed?] The duty is analogous 
to that of a bailee of a chattel. Searle v. Laverick, 22 W. R. 367, L. R. 
9Q. B. 122. The implied warranty of a warehouseman is that the ware- 
house shall be safe so far as reasonable care can make it. 

BLACKBURN, J.—I am of opinion that on the facts of this case the de- 
fendant was liable. He had come into occupation of a building, to 
which was attached a lamp which prejected over the public highway. 
That lamp, if in a good state of repair, was unobjectionable, and would 
do no harm toany one. But if out of repair, it was capable of causing 
much damage to the public. Therefore, to keep it knowingly in bad re- 
pair would clearly be an indictable matter, for it would be causing an 
undue danger to exist on the highway byreason of the way in which the 
premises were occupied and used ; and a duty is cast by the common law 
on the occupier to prevent that from being the case. I do not think 
it is necessary here to decide how far that duty would include the 
case of danger from a latent defect, or from the act of a wrongdoer. 
I do not wish to say that then the occupier would be liable if S did 
not know of the latent defect, or had not time to remedy what had 
been done. But he would certainly be liable, even in these cases, as 
soon as he knew of the mischief and had reasonable time to apply a rem- 
edy. And I think that, where a man possesses something vhich every 
one must know to be liable to get out of repair and to become a source 
of danger, it is his duty to investigate the state of that thing from time 
to time, and see that it is properly repaired. If he could prove that 
there was a latent defect—as, for instance, that some wrongdoer had 
secretly dug about his foundations and made something connected with 
his house unsafe—it would be a different matter. 

In the present case, there is ample evidence to show that the defend- 
ant knew that the lamp might get out of repair. Common sense would 
lead him to believe that it was proper for him to have it repaired, and 
so he employs a contractor to repair it. The contractor (Chapel) does 
not do it efficiently; then it comes to this: the plaintiff, having a lamp, 
and being aware of circumstances which must make it his duty to repair 
it, does not have it repaired, and therefore he is liable. He has intrusted 
the fulfilment of his duty to another person, who has not fulfiled it. 
Therefore, his duty remains unfulfiled, and he is, therefore, liable for 
the consequences. 

Lusu, J.—I am of the same opinion. The question is, What is the 
roe | of an occupier who a lamp in the position of that of the de- 
t? Is his duty absolutely to maintain lamp in proper repair, 





or to employ a competent person to repair it? I apprehend that the 
wider duty is incumbent on the occupier. He permits a lamp to hang 
over the public highway, and continues it there for the benefit of his 
own trade, and thereby, if the lamp is not in a safe condition, puts the 
public in danger. He is thus placed under a liability which he can not 
shift from his own shoulders by saying: ‘‘I have employed another 
person to do it for me.” He, and he only, is primarily bound to keep 
the ? repair, and he is answerable for the cénsequences if it is not 
so, and has his remedy over against the negligent contractor. 

vary, J.—I am of the same opinion. The question is easily solved. 
What duty did the defendant owe to the public ?- He has a lamp pro- 
jecting over the public highway, and his obvious duty is to keep it in 
such a state of repair that it shall not be a source of danger. In the 
case of Rex v. Watson, as reported in 2 Lord Raym., it was adjudged 
that the tenant, as tenant at will,-only ought to repair the house so that 
the public be not prejudiced by the want of repairs. Here the public 
has been prejudiced by want of repairs. The only remaining question 
is, Can the defendant, who has such duty, shift it from himself by saying, 
‘“‘T have employed a competent person to do this duty for me”? Mr. 
McIntyre has not been a to produce an authority for such a proposi- 
tion, and it would seem, on principle that the defendant is bound to do 
more than that. Our judgment must therefore be that this rule be dis- 
charged. Rue DiscHaRGED. 





Statutes of Limitation—Construction of United States 
Statutes—The Postal Acts not ‘‘ Revenue’’ Laws. 


THE UNITED STATES v. NORTON. 
Supreme Court of the United States, October Term, 1875. 


On demurrer to the plea of the statute of limitations—to an indictment for 
embezzlement of money belonging to the money-order department of the post 
oftice—the indictment being found more than two years after commission of the 
offences charged under the act of Congress of May 17, 1864, ‘‘ To establish a 
postal money-order system,’’ held, that the said act is not a revenue law, within 
the meaning of the five years’ limitation statute of March 26, 1804, providing 
‘* for the punishment of certain crimes arising under the revenue jaws of the 
United States.’’ The offences charged in the indictment were crimes arising 
under the money-order act, and were barred by the two years’ statute of lim- 
itation of April 30, 1790, ‘‘ for the punishment of certain crimes against the 
United States.’’ 


On a certificate of division in opinion between the judges of the Cir- 
cuit Court of the United States for the Southern District of New 
York. 

Mr. Justice SwAyYNE delivered the opinion of the court. 


It appears by the record that Norton was indicted for the embezzle- 
ment at different times of money belonging to the money-order office in 
the city of New York, he being a clerk in that office when the crimes 
were committed. The indictment was found on the 21st of February, 
1874. He pleaded “that the several offences did not arise, exist or accrue, 
within two years next before the finding of said indictment.”’ To this 
plea the United States demurred. Upon the point thus presented as to 
the sufficiency of the plea, the judges were divided in opinion. The 
indictment was founded upon the eleventh section of the ‘‘ Act to es- 
tablish a postal money-order system,” passed May 17, 1864. 13 Stat. 76. 
The “Act for the punishment of certain crimes against the United 
States,” of the 30th of April, 1790, (Sec. 32, 1 Stat. 119,) declares: 
“Nor shall any person be prosecuted, tried, or punished, for any offence 
not capital, nor for any fine or forfeiture under any penal statute, unless 
the indictment or information for the same shall be found or instituted 
within two years from the time of committing the offence or incurring 
the fine or forfeiture aforesaid.” The act of the 26th of March, 1804, 
‘“‘in addition to the act entitled ‘ An act for the punishment of certain 
crimes against the United States,’ enacts (Sec. 3, 2 Stat. 291) “that any 
person guilty of crimes arising under the revenue laws of the United 
States, or incurring any fine or forfeiture by breaches of said law, may 
be prosecuted, tried and punished, provided the indictment or informa- 
tion be found at any time within five years after committing the offence 
or incurring the fine of forfeiture, any law or provision to the contrary 
notwithstanding.” " 

The substantial question presented for our determination is which of 
these two provisions applies as a bur to a prosecution for the offences de- 
scribed in the indictment. The solution of this question depends =. 
the solution of the further question, whether the “act to establish a 

stal money-order systein ” 1s a revenue law within the meaning of the 
ord section of the act of 1804. The offences charged were crimes aris- 
ing under the money-order act. The title of the act does not indicate 
that Congress in enacting it had any purpose of revenue in view. Its 
object, as expressly declared at the outset of the first section, was “ to 
promote public convenience, and to insure greater security in the trans- 
mission of money through the United States mails.” All moneys 
received from the sale of money-orders, all fees received for selling 
them, and all moneys transferred in administering the act, are “to be 
deemed and taken to be money in the treasury oF the United States.” 
The Postmaster General is authorized to allow the deputy postmasters 
at the money-order offices as a compensation for their services, not ex- 
ceeding ‘one-third of the whole amount of fees received on money- 
orders issued,” and at his option, in addition, “one-eighth of one per 
cent. upon the gross amount of orders paid at the office.” He was also 
authorized to cause additional clerks to be employed and paid out of 
the proceeds of the business, and to meet any deficiency in the amount 
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of such proceeds during the first year, one hundred thousand dollars, or 
so much of that sum as might be needed, was appropriated. 

There is nothing in the context of the act to warrant the belief, that 
Congress in passing it was animated by any other motive than that 
avowed in the first section. A willingness is shown to sink money, if 
necessary, to accomplish that object. In no just view, we think, can 
the statute in question be deemed a revenue law. 

The lexical definition of the term revenue is very comprehensive. It 
is thus given by Webster: “The income of a nation derived from its 
taxes, duties, or other sources, for the payment of the national ex- 
penses.”” 

The phrase other sources, would include the proceeds of the public 
lands, those arising from the sale of public securities, the receipts of 
the Patent Office in excess of its expenditures, and those of the Post 
Office Department, when there should be such excess as there was for a 
time in the early history of the government. Indeed, the phrase would 
apply in all cases of such excess. In some of them the result might 
fluctuate, there being excess at one time and deficiency at another. It 
is a matter of common knowledge that the appellative revenue laws 
is never applied to the statutes involved in these classes of cases. The 


Constitution of the United States, Article 1, sec. 7, provides, that “all, 


bills for raising revenue shall originate in the House of Representa- 
tives.” The construction of this limitation is practically well settled 
by the uniform action of Congress. According to that construction, it 
‘has been confined to bills to levy taxes, in the strict sense of the words, 
and has not been understood to extend to bills for other purposes which 
incidentally create revenue.” Story on the Const. 2 deo, ** Bills for 
raising revenue,” when enacted into laws, become revenue laws. 
gress was a constitutional body sitting under the constitution. It was, 
of course, familiar with the phrase ‘ bills for raising revenue,”’ as used 
in that instrument, and the construction which had been given to it. 
The precise question before us came under the consideration of Mr. 
Justice Story, in the United States v. Mayo, 1 Gall. 396. He held 
that the phrase revenue laws, as used in the act of 1804, meant such laws 
“‘as are made for the direct and avowed purpose of creating revenue or 
public funds for the service of the government.”’ The same doctrine was 
reaffirmed by that eminent judge, in the United States v. Cushman, 426. 
These views commend themselves to the approbation of our judg- 
ment. 

The cases of the United States v. Bromley, 12 How. 88, and the 
United States v. Fowler, 4 Blatchford, 311, are relied upon by the coun- 
sel for the United States. Both those cases are clearly distinguishable, 
with respect to the grounds upon which the judgment of the court pro- 
ceeded, from the case before us. It is unnecessary to remark further 
in regard to them. It will be certified, as the answer of this court to 
the circuit court,—that the indictment against Norton charges offences 
for which, under the limitation provided in the thirty-second section of 
the act of Congress approved April 30, 1790, entitled “An act for the 
punishment of certain crimes against the United States,’ the defend- 
ant can not be prosecuted, tried, or punished, unless the indictment 
shall have been found within two years from the time of the commit- 
ting of the offences; and that the indictment is not for crimes arising 
under the revenue laws, within the intent and meaning of the third sec- 
tion of the act approved March 26, 1804, entitled, ‘‘ An act in addition to 
the act entitled an act for the punishment of certain crimes against the 
United States.” 


Con- 





Common Law in the District of Columbia—Equitable 
Interest not Liable to Execution. 


MORSELL ET AL. v. FIRST NATIONAL BANK OF WASH- 
INGTON. 


Supreme Court of the United States, October Term, 1875. 


A judgment at law is not a lien upon real estate in the District of Columbia, 
which, before the judgment was rendered, had been conveyed to trustees with 
a power of sale to secure the payment of the debts of the grantor described in 
the deed of trust. 


Appeal from the Supreme Court of the District of Columbia. 
Mr. Justice Swayne delivered the opinion of the court. 
The question presented for our determination in this case is whether 


a judgment at law is a lien upon real estate in the city of Washington, 
which, before the judgment was rendered, had beén conveyed to trustees 
with a power of sale to secure the payment of th debts of the grantor 
described in the deed of trust. 

The facts, so far as is necessary to state them, are few and simple: On 
the 4th of November, 1867, the appellant, Morsell, executed a deed of trust 
to Flodoardo Howard to secure the payment of vertain promissory notes 
held by the cestui que trusts, as set forth in the deed. On the 21st of 
October, 1869, Morsell executed a like deed to Frederick W. Jones and 
William R. Woodward to secure the payment to the co-operative build- 
ing and —- association of the sum of $3,050 and future advances. 
On the 24th of January, 1871, the appellee, the First National Bank of 
Washington, recovered a judgment against Morsell for $800, with in- 
terest from the 17th of May, 1869, and costs. Execution was issued up- 
on oy se gees and returned nulla bona. On the 10th of ey 
1871, Means, Skinner & Co. recovered a judgment against Morsell fo 


$267.68, with interest as specified, and costs. Execution was returned 





~~ 





nulla bona also upon this judgment. On the 1st of March, 1871, Mor- 
sell executed to Frederick W. Jones and Joseph R. Edson another deed 
to secure the payment to the association above mentioned of the sum of 
$1,060 and future advances. All these deeds were of the same prem- 
ises, to wit, lot No. 44, in reservation No. 10, inthe city of Washington. 

Advances were made to Morsell by the association named from time 
to time after the execution of the deed of trust of the 21st of October; 
1869, to the amount in the gate of $2,950. The latest advance was 
one of $500, made on the Ilth of January, 1871. The entire amount 
claimed to be secured by this deed was, therefore, $6,000. The amount 
secured to the association by the deed of the 1st of March, 1871, was 
$1,500, The latest advance under this deed was made on the 27th of 
April, 1871. There is no controversy as to these particulars. 

On the 22d of September, 1871, the bank, in behalf of itself and such 
other judgment-creditors of Morsell as might choose to come in and be 
made parties, filed this bill. It was subsequently amended in the prayer. 
It brought the proper parties before the court, and prayed that the 
premises described in the deeds might be ordered to be sold, the pro- 
ceeds be brought into court and the fund distributed according to the 
rights of the parties. 

eans, Skinner & Co., by a petition, came in under this bill. The 
premises were sold pursuant to a decree and yielded, after deducting 
costs and charges, the sum of $8,235.22 for distribution. The fund was 
held subject to the further order of the court. No question was made 
as to the preference claimed for the amount due to the cestui que trusts 
under the deed to Howard. But the balance left after discharging that 
liability was insufficient to pay the amount due to the association, laying 
the judgments out of view. Hence a controversy arose between the as- 
sociation and the judgment-creditors, each party claiming priority of 
payment out of the fund. The auditor of the court, to whom the case 
was referred, reported in favor of the association. The other parties 
excepted. The court in general term held that the court was entitled 
to priority to the extent of $6,000, the amount secured by the deed of 
trust of the 21st of October, 1869, and that the judgments were to be 
next in the order of payment, both being “sage! in date to the last deed 
of trust. This left nothing applicable to the debt secured by the latter. 
The association thereupon removed the case by appeal to this court. 

The “ Act concerning the District of Columbia,” of the 27th of Feb- 
ruary, 1801, 2 Stat., 103, declared: ‘That the laws of the State of 
Maryland, as they now exist, shall be and continue in force in that part 
of said district which was ceded by that state to the United States and 
by them accepted as aforesaid.” 

A part of the laws so adopted was the common law,—Van Ness v. 

Hyatt, 13 Pet. 298. It was well settled in the English jurisprudence 
that, according to the common law, no equitable interest in property of 
any kind was able to execution. Scott v. Schooley, 8 East, 467; Met- 
calf v. Schooley, 5 Bosanquet & Pul. :461; Lyster v. Dolland, 1 Vesey, 
jr. 431. 
, Judgments by the common law were not liens upon real estate. The 
lien arose from the power to issue a writ of elegit. That power was 
given by the statute of Westminister. C. 18, 13 Ed. 1. The right to ex- 
tend the land filed the lien upon it, Massingill v. Downs, 7 How. 765; 
Shrew v. Jones, 2 McLean 80; U. S. v. Morrison, 4 Pet. 186; U.S. v. 
Wooster, 2 Brock, 252; Ridge v. Prather, 1 Blackf. 401. Ifthe judg- 
ment-debtor died after the elegit was executed upon his lands, and be- 
fore the judgment was satisfied, a court of equity, upon being applied 
to, would decree a sale of the land upon which it had been executed, 
and payment of the judgment out of the proceeds.—Stillman v. Ash- 
down, t Atkins 607 ; Tyndal v. Warre, 3 Jacobs 212. The same prin- 
ciple was adopted by Lord Redesdale into the — ay A ot of 
{reland.—O’Gorman v. Comyn, 2 Schoales & Lefroy, 180; O’Fallon v. 
Dillon, Id. 18. The reason why lands were not liable to be taken in 
execution at common law, are thus stated by Bacon (2 Bac. Ab. Execu- 
tion, A): “The lands were not liable because they were obliged to snswer 
the duties of the feudel lord, and a new tenant could not be forced upon 
him without his consent in the alienation; and the person was not liable 
because he was obliged by the tenure to sorve the king in the wars, and 
at home, the several lords, according to the distinct nature of the 
tenure.” 

The premises in question are situated in that part of the District 
of Columbia ceded | Maryland to the United States. Our attention 
has been called to no statute passed by Maryland before the cession, or 
by Congress since, which effects the question before us. We assume 
that there is none. That question has been definitely settled by this 
court. In Van Ness v. Hyatt, supra, it was held, after a very elaborate 
examination of the subject, that according to the laws of Maryland 
at the time of the cession, the equity of redemption of a mortgagor 
could not be sold under execution upon a judgment against him. 

In The Bank of the Metropolis v. Guttschlick, 14 Pet. 29, where the 
controversy involved a deed of trust of a lot in the city of Washington, 
it was said, “the only right of the grantor in the deed, is the right to 
whatever 7 may remain after the sale, of the money for which the 
property sold.”” It is clear that there could be no lien of a judgment 
upon such a chose in action, as well as that it could not be sold upon 
execution. The case of Smith’s Lessee v. McCann, 24 How. 398, is an 
instructive one upon the subject we are considering. It was a case from 
Maryland, and the opinion of the court was delivered by Chief Justice 
Taney, who was, of course, well versed in Maryland law. There, a sale 
had been made under a judgment and execution against a party to whom 
the premises had been conveyed in trust for the ‘benefit of his wife and 
children. The action was ejectment by the purchaser. It was held that 
the statute of 5 Geo. the Il, which was in force in Maryland at the time 
of the cession, and which made “ houses, land negroes, and other here- 
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ditaments and real estate,” liable to execution “in like manner as per- 
sonal estate,” etc., “did not interfere with the established distinction 
between law and equity, and that an equitable interest could not be 
seized under a fi. fa. until the law of Maryland was in this repect alter- 
ed by the act of the assembly of the state, in 1810.” 

This act expressly authorized the sale of equitable interests in real es- 
tate under execution. This enactment carried with it an implication, 
equivalent, under the circumstances, to an express declaration, that it 
could not be done before. Such, in the case referred to, is stated to 
have been the law of Maryland up to that time. No such act has been 

by Congress. The law in the Maryland part of the ceded territory 

as remained as it was at the time of the cession. Other authorities 

to the same effect with those we have considered might be cited from 

the adjudications of ag and other states, but it is unnecessary to 
pursue the subject any further. 

The judgments in no wise affected the trust premises until the bill 
was filed. That created a lien in favor-of the judgment-creditors. 
There was none before. This was posterior to the execution of both the 
deeds of trust in favor of the association, and to all the advances made 
under them. 

The court below was clearly in error in sustaining the exception to 
the auditor’s report, and in giving priority of payment to the judgments 
over the amount secured by the last deed of trust. The decree is, there- 
fore, reversed, and the cause will be remanded with directions to over- 
rule the exception to the auditor’s report and to enter a decree in con- 
formity with this opinion. 





Actions against Receivers. 
ALLEN v. CENTRAL RAILROAD CO. OF IOWA.* 
Supreme Court of Iowa, December Term, 1875. 


Hon. Witt1aM H. Servers, Chief Justice. 
“ James H. Rornrock, 

‘ James G. Day, 

“ AvusTIN ADAMS, 

“ JoszerH M. Beck, 


- 


Judges. 


Receiver—Right to Sue without Leave.—In an action by a plaintiff 
against a railroad company in the hands of a receiver, to recover for being 
pain A ejected from the car, the giving of this instruction was held to be 
error: ‘‘The foregoing instructions are given upon the theory that plaintiff is 
entitled to maintain this action, but if you find that at or before the commission 
of the alleged injury by a decretal order of the United States Circuit Court, the 
defendant corporation passed into the hands of a receiver, and that in said 
order, among other things, it was decreed: ‘ That said receiver take full charge 
of all the Lae apf income, profits, earnings and receipts of said Central Rail- 
rozd Company 0: iowa; and that the said receiver pay out of the income, re- 
ceipts and earnings of the road, no debts or expenses of any kind without special 
ti) * * * except such as shall become due, belong to and come within the 
category and character of operating expenses of the railroad,’ and you further 
find that no leave has been asked and given to prosecute this case, or against 
defendant, to and by the said United States Circuit Court, then you will find for 
defendant; but if no sach leave has been given. or no such order and decree 
has been entered and made, and no such proceedings had, then you will not con- 
sider this branch of the case.’’ 

roper applica- 
ape er the 


2. —-. , . While a court of equity will, on a 
tion, protect its own receiver, where the possession which he 
authority of the court is sought to be disturbed, and while a plaintiff desiring 
to prosecute a legal claim for damages against a receiver might, in order to re- 
lieve himself from the linbility to have his proceedings arrested by an exercise 
of this equitable jurisdiction, very properly obtain leave to prosecute, yet his 
failure to do so is no bar to the jurisdiction of a court of law, and is no defence 
to an otherwise legal action, especially when there is no attempt to interfere 
pre = possession of the receiver, but only to obtain a judgment at law ona 
claim for J 








The petition, in substance, alleges that defendant is, and for more 
than a year past has been, a corporation duly organized, owning and 
operating the Central Railroad of Iowa, from Albia, in Monroe county, 
to Mason City, in Cerro Gordo county, and that Eddyville, Given Sta- 
tion and Oskaloosa, are stations north of Albia on said road. 

That on the 18th day of January, 1875, the plaintiff purchased of the 
ticket sot of defendant at Albia, a ticket } mine Albia to Oskaloosa, 
and P id therefor the sum of eighty-three cents, being the usual and 
lawful and full fare of such journey, and all that defendant demanded. 

That plaintiff entered upon the passenger car of defendant, and the 
train p on the journey, and the conductor of the train, the 

mt of the defendant, took up plaintiff’s ticket between Albia and 

dyville. That after the train — Eddyville, the conductor de- 
manded of plaintiff the fare from Eddyville to Oskaloosa, and, upon his 
refusal to pay the same, willfully and maliciously ejected him from the 
car. Plaintiff asks judgment for $2,000. 

The answer denies all the allegations of the petition, and alleges that, 
on the 7th day of January, 1875, at the suit of the Farmer’s Loan and 
Trust Company, D. W. Pickering, by the judge of the Circuit Court of 
the United States, for the state of Iowa, was appointed receiver of de- 
fendant, with full powers appertaining thereto, subject to the further 
order of said court, or the foie thereof, and it was ordered that said 
receiver should take full charge of all the property, income, profits, 
earnings and receipts of defendant, and that he pay no debts or ex- 
penses of any kind, without special order, except such as shall come 
within the category of operating yo That Pickering accepted 
the appointment, and entered upon the discharge of the duties imposed 


e ‘From the Western Jurist, June, 1876. 








thereby, and since January 7th, 1875, has operated defendant’s road as 
receiver, and was so operating it at the time of the transaction described 
in the petition. 

The plaintiff demurred to the affirmative allegations of the answer, 
and the demurrer was overruled. Thereupon, the plaintiff filed a re- 
ply, denying every allegation of the answer. 

There was a jury trial, and a verdict and judgment for defendant. 
The plaintiff appeals. 

The material facts appear in the opinion. 

Williams § MeMillan, for the appellant; Seevers § Cutts, for the 
appellee. 

7 AY, J.—The bill of exceptions recites that plaintiff introduced evi- 
dence tending to prove all the allegations of his petition. 

The petition alleges that, at the time of the transaction complained 
of, defendant owned, and was operating, the Central Railroad of Iowa, 
from Albia to Mason City; that - urchased from the ticket 
agent of defendant, a ticket from Albia to Oskaloosa, and paid the law- 
ful and full fare therefor; that the conductor of the train, and agent of 
defendant, took up plaintiff's ticket between Albia and Eddyville, and 
that after the train passed Eddyville, the conductor demanded of plaint- 
iff the fare from Eddyville to Oskaloosa, and, upon his refusing to pay 
the same, willfully and maliciously ejected him from the car. 

‘The appointment of the receiver introduced in evidence is dated 
January /th, 1875, and orders the receiver, within tfteen days, to give 
bond in the sum of $50,000; and that he “take full charge of all the 
property, income, profits, earnings and receipts of said Central Railroad 

ompany of Iowa, and that the said receiver pay out of the income, 
receipts and earnings of the road no debts or expenses of any kind, 
without special order, of which plaintiff shall have notice, except such 
as shall become due, belong to and come within the category and char- 
acter of operating expenses of the said road, and that no operating ex- 

enses, made prior to the first day of December last, shall in any event 
aid, except by such special order.” 

The bill of exceptions states that the order appointing the receiver, 
contains all the evidence introduced in regard to the matter referred to 
in the fifth instruction given by the court. This instruction is as fol- 
lows: ‘‘The foregoing instructions are given upon the theory that 

laintiff is entitled to niaintain this action, but if you find that at, and 

fore, the commission of the alleged injury, by a decretal order of the 
United States Circuit Court, the defendant corporation passed into the 
hands of a receiver, and that in said order, among other things, it was 
decreed :»‘That said receiver take full charge of all the property, in- 
come, profits, earnings and receipts of said Central Railroad Company 
of Iowa, and that the said receiver pay out of the income, receipts and 
earnings of the road, no debts or expenses of any kind, without special 
order * * * except such as shall become due, belong to and come 
within the category and character of operating expenses of the said 
road,’ and you further find that no leave has beentasked and given to 
prosecute this case, as against defendant, to and by the said United 
States Circuit Court, then you will find for defendant; but if such 
leave has been given, or no such order and decree has been entered and 
made, and no such proceedings had, then you will not consider this 
branch of the case.” 

The plaintiff excepted to this instruction, and he assigns the giving of 
it as error. 

Counsel upon both sides have elaborately discussed the question, 
whether or not a railroad company can be made liable for damages, re- 
sulting from the improper management of the road whilst in the hands 
of areceiver. As we understand the record, it does not fairly embrace 
this question. The receiver was appointed on the 7th day of January, 
1875, and he was allowed fifteen days within which to give bond. The 
transaction of which plaintiff ptm: afl occurred on the 18th day of 
January, 1875. There is no proof that the receiver at that time had as- 
sumed control of the road. Upon the contrary, the plaintiff introduced 
testimony tending to show that defendant was operating the road, and 
that the servant and agent of defendant ejected Plaintiff from the cars. 
The court did not, in the instruction under consideration, nor in any 
other instruction, direct the jury that defendant was not liable for wrongs 
done whilst its road was in the hands of areceiver. The instruction un- 
der consideration impliedly recognizes this liability, but directs that the 
action can not be prosecuted against defendant, unless leave has been 
given to doso by the court ———- the receiver. Whether or not this 
permission is necessary, is the only question which the plaintiff's excep- 
tion to this instruction presents for our consideration. 

In Kinney v. Crocker, receiver, 18 Wisconsin, 74, which was an action 
to recover of defendant, who was in possession of, and operating a rail- 
road as receiver, under the orders of the United States District Court, 
for injuries occasioned to the plaintiff by the alleged negligence of the 

mts and servants of defendant, in operating a train a i it was 
held that the court below properly refused to instruct the jury, that un- 
less the plaintiff had leave from the United States District Court to 
bring the suit, he could not recover. In this case, whilst it was admitted 
“that a court of equity will, on a a a4 application, protect its own 
receiver, when the possession which he holds under the authority of the 
courtis sought to be disturbed,” and that a plaintiff “desiring to prose- 
cute a legal claim for damages against a receiver might, in order to re- 
lieve himself from the liability to have his proceedings arrested by an 
exercise of this equitable jurisdiction, very properly obtain leave to 
rosecute,”’ yet it was held that “his failure to do so, is no bar to the 
jurisdiction of the court of law, and no defence to an otherwise legal 
action on the trial.”” And the court say, “ there can be no room to ques 
tion this conclusion in all cases where there is no attempt to interfere 
with the actual possession of property which the receiver holds under 
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the order of the court of chancery, but only an attempt to obtain a 
judgment at law on a claim for damages.” This case, in our opinion, 
announces the correct doctrine. See, also, Paige v. Smith, 99 Mass. 
395; Hills v. Parker, 111 Mass. 508; Camp v. Rating, 11 New York, 
373. 


In all of these cases the action was brought against the receiver, but, 
if in such case, it is not necessary to obtain authority, to commence the 
action, of the court appointing the receiver, a fortiori, is it not neces- 
sary to obtain such authority, when the action is against the railroad 
company itself? 

IL. The plaintiff objected to the introduction in evidence of a certified 
copy of the order of court, appointing a receiver of defendant, upon 
the ground that “ it is immaterial to the issues in the case.” The objec- 
tion was overruled, and this action of the court is assigned as error. 
The objection was properly overruled. The answer alleges that a re- 
ceiver was appointed and the replication denies it, thus tending a dis- 
tinct issue upon that question. 

IL. It is claimed that the court erred in instructing the jury that 
—— could not recover exemplary damages for the wilful acts of de- 
endant’s employees. 

This question was eluborately considered in the case of M’Kinley v. 
The Chicago & Northwestern Railway Co., December term, 1875, which 
case is now pending before us, upon a petition for rehearing. We, there- 
fore, forbear any consideration of it at the present. 

The foregoing discussion disposes of all the questions embraced in 
the record, which it seems proper to determine at present. For the er- 
ror of the court in the instruction above considered, the judgment is 

REVERSED. 





Common Carriers—Express Company—Special Con- 
tract. 


KERBY ET AL. v. ADAMS EXPRESS CO. 
Saint Louis Court of Appeals, June, 1876. 


Hon. Tuomas T. Gantt, Chief Justice. 
\ Judges. 


“© Epwarp A. Lewis, 


* Ropert A. BAKEWELL, 

1. Common Carriers.—All persons following the occupation of carrying 
goods by land or water are common carriers. 

2.8 1 Contract Restricting Liability.—A common carriér, by spe- 
cial contract, can limit his liability at common law ; but, notwithstanding the 
special contract, he remains a common carrier with his common law liability 
restricted, in so far as it may be lawfully restricted by the contract. 

3. . Printed Stipulation.—A clause in a contract between an express 
company and a shipper stated that goods shipped are of the value of $50, unless 
their value should be inserted in the contract, and that the company, in case of 
loss, would not be liable for more than $50, unless the value was so inserted, and 
the value of the goods was not inserted. Held, that this did not relieve the com- 
pany from liability for the full value of the goods if lost through its fault, and 
that a presumption of negligence arose from the mere fact of loss. 

4. . A common carrier may, by contract, restrict his liability as an in- 
surer, but he will not be permitted to assume the position of an ordinary bailee; 
the law still holds him to a higher degree of care than that required of a private 
carrier, and the rule as to the burden of proof still prevails; and if the goods 
are lost, whatever may have been the agreement with the shipper, the law will 
presume that they were lost through the fault of the carrier, unless the carrier 
show the contrary. 

5. Consideration for Release.—<As the law compels the carrier to take 
geods for transportation, it may be difficult to see what consideration there is to 
support a contract for a release of the carrier from responsibility, yet it isa 
matter with which the courts can no longer deal. 


Silas B. Jones, for plaintiff; S. M. Breckenridge, for defendant. 

BAKEWELL, J., delivered the opinion of the court. 

Respondents sue for the value of a trunk and contents, delivered by 
respondents to appellant for transportation. At the time of the deliv- 
ery of the trunk, appellant delivered and respondents accepted a receipt, 
being a printed form used by the express company, which, the blanks 
being filled up, read as follows : 

Adams Express Company—Great Eastern, Western and Southern Express 
Forwarders.—Form 14.—[{Domestic Bill of Lading.]—St. Louis, Mo., Decem- 
ber 24, 1872.—Received of Prince & Kerby onetrunk —... Value 
For which this company charges Marked..... J. W. Kerby & Co. 
Bethel Station, Tenn. 

Which it is mutually agreed is to be forwarded to our 
or most convenient to destination only, and there delivere 
ties to complete the transportation. 

It is part of the consideration of this contract, and it is agreed, that 
the said express company are forwarders only, and are not to be held 
liable or responsible for any loss or damage to said property while being 
conveyed by the carriers to whom the same may be by said express com- 
pany intrusted, orarising from the dangers of railroads, ocean or river 
navigation, steam, fire in stores, depots, or in transit, leakage, breakage, 
or from any cause whatever, unless, in every case, the same be proved 
to have occurred from the fraud or gross negligence of said express com- 
pany or their servants; nor, in any event, shall the holder hereof de- 
mand beyond the sum of fifty dollars, at which the article forwarded is 
hereby valued, unless otherwise herein expressed, or unless specifically 
insured by them, and so specified in this receipt, which insurance shall 
constitute the limit of the liability of the Adams Express Company. 


agency nearest 
to other par- 


’ 





And if the same is intrusted or delivered to any other express company 
or agent, (which said Adams Express Company are hereby authorized 
to do), such person or company so selected shall be regarded exclusively 
as the agent of the shipper or owner, and as such alone liable, and the 
Adams Express Company shall not be, in any event, responsible for the 
negligence or non-performance of any such company or person; and 
the shipper and owner hereby severally agree that all the stipulations 
and conditions in this receipt contained shall extend to and inure to the 
benefit of each and every company or person to whom the Adams Ex- 
press Company may intrust or deliver the above described property for 
transportation, and shall define and limit the liability therefor of such 
other company or person. In no event shall the Adams Express Com- 
pany be liable for any loss or damage, unless the claim therefor shall be 
presented to them in writing at this office, within thirty days after this 
date, in a statement to which this receipt shall be annexed. All articles 
of glass or contained in glass, or any of a fragile nature, will be taken 
at shipper’s risk only; and the shipper agrees that the company shall 
not be held responsible for any injury by breakage or otherwise, nor for 
damage to oni not properly packed or secured for transportation. It 
is further agreed that said company shall not, in any event, be liable for 
any loss, damage or detention caused by the acts of God, civil or mili- 
tary authority, or by rebellion, piracy, insurrection or riot, or the dan- 
ers incident to a time of war, or by any riotous or armed assemblage. 
f any sum of money, besides the charge for transportation, is to be col- 
lected from the consignee on delivery of the above described property, 
and if the same is not paid within thirty days from the date hereof, the 
shipper agrees that this company may return said property to him at 
the expiration of that time, subject to the conditions of this receipt, and 
that he will pay the charges for transportation both ways, and that the 
liability of this company for such property while in its possession for the 
ee of making such collection shall be that of warehousemen only. 
‘or the company, Freight .... E. W. Hasseiu 


Respondents declare on the receipt. allege that appellant was a com- 
mon carrier, and that the trunk and contents were reasonably worth 
$160, and were lost through the carelessness and improper conduct of 
appellant. 

ppellant denies the loss of the trunk and contents, denies all care- 
lessness and improper conduct, denies that it was a common carrier, 
asserts that it received the trunk and contents under the agreement sued 
on, and subject to its express conditions, amongst which were those that 
it accepted no other liability than that of a forwarder; and that as the 
value of the trunk and contents were not stated, it was in no event to 
be held liable for more than $50, at which sum the parcel was valued. 

The replication denies all new matter in the answer. 

The court, at the instance of respondents, granted instructions, which 
substantially declare: That appellant, if, Cains publicly engaged in 
transporting goods for hire, it received respondents’ goods for trsnsporta- 
tion, was a common carrier in this case; that if appellant was a com- 
mon carrier, it must account for these goods ; andif they were lost while 
in its possession as a common carrier, the law presumes they were lost 
through the carelessness and negligence of appellant, unless it show the 
contrary; and that if appellant was a common carrier, and the goods 
were lost through its carelessness and negligence, then it was liable for 
the full value of the goods. ; 

Appellant asked instructions limiting the recovery to $50, stating that 
if the receipt contained no specified value of the goods, only $50 could 
be recovered, laying the burden of proof of carelessness on respondents, 
und to the effect that, under the contract, appellant had no liability but 
that of a forwarder. 

These instructions were refused. 
granted, at defendants’ instance - 

“If the jury believe from the evidence, that the receipt in evidence 
was given by defendant to the plaintiffs, at the time said goods were 
shipped, and for the same, and was accepted by plaintiffs, then said re- 
ceipt constitutes the contract under which the goods were received, and 
the parties were bound by the terms thereof.” 

There was a verdict and judgment for $151.75, the full value of the 
trunk and contents. The case is brought here by defendant by appeal. 

It is strongly insisted by the appellant that this is not a question of 
notice limiting the carrier’s liability; that the receipt executed by ap- 

ellant, and deliberately, and with full knowledge and understanding of 
its contents, and freely accepted by respondents, constituted a contract be- 
tween them, to the terms of which they are, both by reason and authority, 
to be strictly held. The value of the contents were not disclosed, and 
as in the analogous case of a valued policy, the amount of risk being 
fixed by agreement, that amount is the measure of recovery in this 
case. 

The point made in the case is one of the greatest importance to the 
business community. The decisions on the subject have not been uni- 
form and are not now accordant, and the current of decisions and legis- 
lative enactments, both in England and America, shows that the most 
opposite views of public policy in this matter have prevailed amongst 
legislators and jurists at different periods. There is no doubt at all that 
wherever the common law prevails, the rule that all persons following 
the occupation of carrying _—_ for hire, by land or water, are common 
carriers, and liable, except for inevitable accidents, has been maintained 
in all its most wholesome vigor. 

But the doctrine that special acceptances limit responsibility of car- 
riers, at first timidly u and viewed with disfavor, at last, by repeat- 
ed adjudications, grew into a system, and this, under the observation 
and sanction of the legislature, which, by repeated enactments, from 2 
George II to 53 George III, allowed the rule to be relaxed by special 


But the following instructions were 





436 


CENTRAL LAW JOURNAL. 


[Vol. 8, No. 27. 





! 
contracts, created by bills of lading, until, in this century, by reason of 


the practice of sending small parcels of very great value, the responsi- 
bility of carriers having greatly increased, an act was passed in England 
that no carrier shall be liable for the loss of articles of that description, 
unless the value is declared at the time of delivery, and an increased 
price paid for carriage. 

The common lawrule was: “ A politic establishment contrived by the 

policy of the law,” as Lord Holten declared, “ for the safety of all per- 
sons the necessity of whose affairs oblige them to trust this sort of per- 
sons that they may be safe in their way of dealings;” and Lord Mans- 
field said that, “To prevent litigation, confusion and the necessity of 
going into incumbrances impossible to be unraveled, the law presumes 
against the carrier, unless he shows the loss was caused by the King’s 
enemies or a tempest; and in case of robbery it holds him liable, of 
which the true reason is for fear it may give room for collusion, 
that the carrier may contrive to be robbed on purpose to share the 
spoil.” 4 
g™ the case at bar, the carrier seeks by the terms of the receipt 
which he gives to limit his resposibility to the sum of $50, and to 
change his common law liability, which is that of an insurer, to the 
liability of an ordinary bailee for hire. 

In Gould v. Hill, 2 Hill, 628, it was decided in New York that this 
cannot be done, and in Georgia and Ohio the same doctrine was laid 
down, but the Supreme Court of the United States, in N. J. Steam 
Navigation Company v. Merchants’ Bank, 6 How. 344, denied the 
doctrine of Gould v. Hill, which was subsequently overruled in New 
York, and it is now almost universally held in America that such con- 
tracts are valid. The strict rule has also been abandoned in England, 
and such contracts are sanctioned there. And the doctrine is now too 
well established in this state to be shaken that a common carries can by 
special contract limit his liability at common law. Read v. St. L., K. 
C. and N. Railway Co., 60 Mo. 199. As the law compels the carrier to 
take the goods, and he is liable to an action if he refuses, it may be dif- 
ficult to see what consideration there is to support a contract by which 
the bailor agrees to release the bailee from a responsibility imposed hy 
law ; and it will still be thought by many that the established doctrine 
opens a wide door for theft and perjury; gives to the carrier every ad- 
vantage in a suit, and puts the carrying trade of the country at his 
mercy. If the present rule, however, is against public policy, it is a 
matter with which the courts can no longer deal. Recent legislative enact- 
ments in England have brought about, to a great extent, a return to the 
earlier principles of the old decisions, which hold the carrier to the 
strictest responsibility; and in this country, as is said by the learned 
judge who delivered the opinion of the court in Southern Express Com- 
pany v. Moon, 39 Miss. 831, ‘“‘ consignors have only to insist on a sim- 
ple receipt for their goods, offering to pay reasonable compensation, 
and steadily refusing the artfully Smpesnl seidlete limiting the carrier’s 
liability and depriving the consignor of his legal rights, to restore in 
practice the security and safety which the law affords. They will, in 
this manner, avoid the losses which scheming corporations, under the 
guise of special agreements, are daily inflicting upon them.” The pos- 
sibility of such action in isolated cases, by individual consignors, will be 
— in practice, however, no efficient remedy against an increasing 
evil. 

Without admitting that cases may daily arise in which these printed 
receipts, thrust into the hands ofa hurried traveler, constitute no con- 
tract limiting the carrier's liability, for want of intelligent, free 
and fair assent, there can be no question that the liability of appellant 
in this case was in fact limited by the receipt received by the consignor. 
Appellant remained a common carrier, but, in this instance, his com- 
mon law liability was restricted, so far as it might be lawfully restricted, 
by contract. 

But it was not possible for appellant, by the terms of this contract, to 
shield himself from liability for his own carelessness and neglect in car- 

Tying these goods. No bailee for hire, I think, can limit his liability so 
as to escape responsibility for his own neglect; certainly a carrier can- 
not. Hada loss occurred without any fault of the carrier, under the 
contract sued on, his liability was limited to $50; but where it appears 
that the loss occurred by his fault, he must pay the full value of the 
goods, otherwise the law would become a shield for the grossest fraud. 
* There was, I think, sufficient proof of actual negligence in this case 
to warrant the finding of the jury; but that is not material, because a 
resumption of negligence thar arise from a mere fact of the loss. 
here can be but little doubt as to what is the doctrine in this state on 
the subject. A common carrier may, by contract, restrict his liability 
as an insurer, but his duties as a common carrier do not originate in 
contract, and he will not be permitted, whilst acting as a common car- 
rier for hire, to shirk the responsibilities which the law affixes to his 
calling and to assume the position of an ordinary bailee. The law 
still holds him to ahigher degree of care than that required of a private 
carrier, and the rule of evidence which, for the wisest reasons, has been 
adopted in his regard, must still prevail. The consignor does not ac- 
company his goods; the carrier does. The carrier must account for 
them, and if they are lost, whatever agreement he may have made with 
the owner, the law will presume that they are lost by his fault, and in 
the absence of testimony to rebut this presumption, he must pay their 
value. This doctrine seems to be clearly laid down in Levering v. U. 
T. and L Co. 42 Mo. 88, and the point is expressly decided in Ketch- 
um v. American Merchants’ Union Express Company, 52 Mo. 391. 

We see nv error committed by the circuit court of which appellant 
can complain. The instruction given for defendant was liable to be 
misunderstood to the prejudice of respondents, and should not have 





been given without modification; but its apparent inconsistency with 
the law as correctly embodied in the instructions given for respondents 
is not an error affecting the appellant. 

The judgment of the circuit court is affirmed. All the judges concur. 


Forfeiture of Life Insurance Policy Because of Non- 
Payment of Interest on Premium Note. 


Some ComMENts on RussuM v. THE St. Louis Mutua Lire Insur- 
7 
ANCE Co., AND OTHER CASES, IN RESPECT TO THE INTEREST-FoR- 
FEITURE CLAUSE IN THE POLICIES OF THIS COMPANY. 


The clause in the policies of The St. Louis Mutual Life Insurance 
Company, in respect to forfeiture for non-payment annually in advance 
of the interest on any of the premium notes, has been under considera- 
tion in quite a number of cases which have recently been decided in the 
state and federal courts, most of which have been noticed in this JouRNAL, 
with comments from contributors, in the main approving the views an- 
nounced in the opinions. It is believed that some additional views 
upon this subject may not be without interest. 

In all of these cases the validity of this forfeiture clause, when ap- 
plied to the non-payment, after maturity of the notes, of interest 
upon them, has been recognized ; the questions upon which the courts 
have differed having been as to relief in equity against the forfeiture, 
and as to the duty of this mutual company to apply the dividends, be- 
longing to the policy, to the payment of this interest, so as to prevent a 
forfeiture. 

In the first of these cases—and the first reported case, we believe, in 
which this forfeiture clause has ever come under review by the courts— 
Grigsby v. The St. Louis Mutual Life Insurance Co., 10 Bush. 316, 2 
Cent. Law JournAL, 123, the court considered the notes taken as ‘in 
no sense an annual premium due from the assured to the insurer,’ but 
as a debt due for a loan; and held that a court of equity, under the gen- 
eral doctrine of relief in equity against penalties and forfeitures, would 
relieve against the forfeiture. 

The case of Russum v. The St. Louis Mutual Life Insurance Co., St. 
Louis Court of Appeals, Gantt, J., 3 Cent. Law JourNAL, 275, dissents 
from this view, holding that the note constituted a part of the premium, 
and that the prompt payment of the interest upon it was essential to the 
system which the company had adopted for the carrying on of its busi- 
ness. This case affirmed, however, the important principle that it was 
the duty of the company to apply the dividend in its hands, to which the 
policy was entitled, to the payment of the interest due, so as to prevent 
a forfeiture. 

The case of Yerger v. The St. Louis Mutual Life Insurance Co., 
Brown, J., in the Federal court at Memphis, followed, and adopted the 
view in the Russum case as to the construction of this clause of the poli- 
cy, and enforced the forfeiture ; although not expressing approval of the 
ruling as to the application of dividends. 

More recently, in the case of Anderson v. The St. Louis Mutual Life 
Insurance Co., 3 Cent. Law JourNnaL, 354, the same judge again 
announced concurrance with the Russum case, and held that the forfeit- 
ure was not relievable against in equity; but dissented from the view as 
to the application of dividends. While admitting the general rule that 
money paid upon a note must be applied, first to the interest, and then 
to the principal, the learned judge held that inasmuch as it appeared 
that the course of business between the parties had established a dif- 
ferent usage, that of applying the dividend to the note itself, and the 
payment in cash by the assured of the interest, the general rule should 
yield to this special agreement or custom. 

About the same time, the case of Frazer v. The St. Louis Mutual 
Life Insurance Co., was decided by Emmons, J., in the United States 
Circuit Court at Nashville, Tenn., who held that equity would not re- 
lieve — the forfeiture ; that, indeed, it was not a case of forfeiture, 
but of lapse; and that the prompt payment of this interest was of the 
essence of the contract. 

One question discussed in the Russum case, and probably in the 
others, was as to the repugnancy between the two clauses, quoted below; 
but the court held, and with much force of reasoning, that they might 
well stand together. 

We do not propose to consider any of these questions, but to invite 
attention to certain other considerations, which, with due deference to 
the learned judges who decided the above cases, should have re- 
ceived attention in the determination of the validity of the forfeiture 
clause when applied to the non-payment of interest upon a note over-due. 
These considerations were suggested to the court, by brief, in the Rus- 
sum case, but do not seem to have attracted its attention. 

We propose to consider the proper construction of this forfeiture 
clause itself, when applied to the non-payment of the interest on the 
note already due. 

All of the above cases assumed its validity when so applied ;—we say 
assumed, for it is nowhere discussed; although in the Frazer case it 
was argued that it was a condition subsequent in cases where the policy 
had become a commuted one, the non-performance of which drould 
not forfeit the policy; but the court did not concur in this view, and 
held that it was properly a case of lapse, and of course it must have been - 
assumed that the clause was so framed as to operate upon a case of non- 
payment of interest on notes over due. 

The two clauses are as follows: preceded, however, by the recital of 
the payment of the first annual premium, the obligation to pay the 
other premiums at the stipulated annual periods, and the recital that 
“the sum or amount of all notes and other liabilities, whatsoever, owing 
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to the company by the assured, should be first deducted from the amount 
of the insurance,”’ which the company was to pay at death: 

‘First, if default shall be made in the payment of any of said annual 
premiums hereafter to become due and payable, at the time hereinbefore 
mentioned and limited for the payment thereof respectively, then, and 
in such case, such default shall not work a forfeiture of the policy, but 
the sum of dollars, the amount insured, shall be commuted and 
reduced,”’ ete. 

“Second. If the assured shall fail to pay annually in advance the 
interest on any unpaid notes or loans which may be owing by said as- 
sured to said company, on account of any of the above mentioned an- 
nual premiums, at the office of the company, in the city of St. Louis, 
or to agents, when they produce receipts signed by the president or 
secretary, then, and in every such case, the said company shall not be 
liable for the payment of the sum assured, or any part thereof, and the 
policy shall cease and determine.” 

While there is no express provision in the policy that notes are to be 
taken, and only incidental allusion to them in the previous recital above 
quoted as to the deduction from the insurance money at death, and an 
endorsement which is in all cases made on the back of the policy, at the 
time it is issued, showing that the first premium has been paid—half 
cash, half note, with payment in cash of the interest in advance upon 
the note; still it was in all cases well understood that the company con- 
ducted its business upon the half-cash, half-note plan, and that the poli- 
cy was issued, and the insurance under it predicated, upon this system of 
insurance. 

This system, or — requires the payment of one half of the premi- 
ums in cash, and the theory of the system is that the other half is like- 
wise paid in cash, but immediately loaned to the policy-holder, for the 
year, and for which he pays the year’s interest at the time of the loan; 
but, as a matter of fact, this note half is not paid to the company and 
then loaned to the assured, but the note of the assured is, in the first 
instance, taken for it, and the year’s interest paid in advance, upon this 
note. Each succeeding year this mode of payment and loan is to be re- 
peated. So that the cash actually paid is the one-half of the premium, 
and the interest in advance upon the note; at the same time the note, 
due at twelve months, being taken for the other half. The theory is, 
that at the end of this twelve month, this note will be paid, the entire 
cash for the next year paid, one half, however, of which, together with 
the cash paid on the old note, to be again loaned for the next year, the 
interest being again paid in advance. This is the theory, and the con- 
tract is shaped upon this theory; and we find an allusion to it in the 
forfeiture clause in the use of the word “‘loans;” and we also-find the 
notes taken payable absolutely at twelve months from date; but as a 
matter of fact, in the second, and succeeding premium years, the due 
notes are not paid any more than was the note half paid in cash to the 
company, and thereupon loaned back to the assured, in the first instance; 
but the due note is taken up or surrendered, and the new note, for the 
ensuing premium year, executed, embodying the amount of the old note, 
and the amount of the note-part or loan-part for that year, and so on, 
through the succeeding years. Whether the interest which the forfeiture 
clause provides is to be paid on the notes is essential to the system, we 
do not propose to discuss. We will assume that it is. 

The fact that occasionally the company may not surrender the old 
note, and embody its amount in the new, but leaves the old note run- 
ning for another year, or, it may be, for two years, as is sometimes the 
case, is a mere irregularity in thissystem. And such irregularity, when 
it occurs, is never permitted very long to continue, but the old note is 
surrendered and its amount embodied in the new. These notes are sub- 
ject to deductions for dividends, but this is a matter apart from the 
Tes of thought to which this article is addressed. 

We thus see that the system requires, first, the execution, annually, of 
twelve-month notes; second, the payment, annually, of interest in ad- 
vance upon the notes respectively, and third, the payment, annually, of 
half the premium in cash; the old notes being taken up, and again em- 
braced in the new notes each year; in this mode carrying out the idea 
of successive twelve-month loans, and of the payment of the loan to the 
company at the maturity of the respective notes. 

If we looked alone to this forfeiture clause, disconnected from this 
system or plan of conducting the business, we might be led to suppose 
that it contemplated notes coming to maturity after the lapse of years, 
and that upon each of these notes successive instalments of interest 
were to be paid annually in advance of the maturity of the note; for 
such notes are quite common, and are frequently mentioned in the re- 

orted cases. Generally, the question has come up on the right to col- 
ect the instalments of interest previous to maturity; asin Cooly v. Rice, 
8 Mass. 220,—note payable in nine years, “the interest to be paid an- 
nually.”’? Action instituted previous to maturity of the note, was sus- 
tained. 

To the same effect, Greenleaf v. Kellog, 2 Id. 566. See, also, Billingsly 
v. Cahoon, 7 Ind. 184; Washband v. Washband, 24 Conn. 500; Take 
v. Eddy, 15 Wend. 80; and we might expect to find in the present in- 
stance the notes taken thus, on long time, providing on their face for 
the payment of the interest annually in advance. 

But a difficulty would here present itself because of the peculiar lan- 
guage made use of in this forfeiture clause; the notes being there re- 
fered to as “ unpaid” and “owing.” It, might, with some plausability, 
be urged that these words beget such uncertainty as to the meaning— 
that, indeed, they stand in such conflict with the provision for the pay- 
ment. “ annually in advance ;” ‘unpaid ” and ‘‘ owing,” contemplating 
notes that have already become due, and interest “in advance ” contem- 
plating notes that have not become due—that the whole clause must fall 












to the ground ; that clauses of forfeiture cannot be sustained when in- 
volved in such obscurity, and containing such contradictory expressions, 
under the strict rules of construction against the company which must 
be applied to them. 

The fallacy in this reasoning consists in the assumption that ‘‘ unpaid” 
and ‘‘owing,’’ as here used, are synonymous with “due.” Such con- 
struction is too strict. 

They are synonymous rather with ‘ existing,” or ‘‘that have been ex- 
ecuted,” and “upon which a liability exists.” Being an existing note, 
itis ‘‘ unpaid” and “owing,” although not due. The note is, in fact, 
“unpaid” as soon as it is executed and delivered. It is an existing, un- 
paid note. It is “owing” in the popular, ordinary sense, so soon as it 
is executed. I owe a note although it is not yet due. It is “‘ unpaid” 
in contradistinction to “paid.” In the preceding clause the words 
“due and payable” have been used, thus showing the use of ——— 
ate language to express this idea when occasion required. But the 
parties themselves have placed the construction upon these words by 
their cotemperaneous conduct. The interest has been demanded and 
paid in advance upon the twelve-month note executed at the date of the 
policy, and the same thing is done annually, as the assured executes 
annually his twelve-month notes. Now, the notes themselves are silent 
as to interest. The only mention, any where, in the contract of the 
parties, of interest on the notes, is in this forfeiture clause. If ‘‘ un- 
paid” and “‘ owing” mean “due,” then the only provision on the — 
of interest would be in respect to the payment of interest at and subse- 
quent to the maturity of the notes, and the contract would be entirely 
silent as to any obligation to pay interest in advance upon the notes, 
for the provision would be that if the assured fails to pay the interest 
annually in advance upon any due notes, the policy shall cease, etc. 
And yet it is claimed to be essential to the system, and we are assum- 
ing in the present article that it is essential, that this interest on the note- 
should be paid in advance, and annually in advance, so long as the ass 
sured continues to execute notes. Nor can it be said that the forfeiture 
clause really means that interest is to be paid at the execution of the 
note, and also at its maturity for the next year, and so on, for succeeding 
years; because once it is admitted that it provides for payment of the 
interest before maturity, it is necessarily conceded that “unpaid” and 
“owing” do not mean “due ;” for it is a default upon an “unpaid” 
and “owing” note that avoids the policy, and there is no other require- 
ment of payment of interest, except in respect of this forfeiture. It 
must, therefore, either be considered that “unpaid” and “ owing’’ do 
not mean “ due,” or that the contract in no way imports an obligation to 
pay interest anterior to the maturity of the note. 

he cotemporaneous exposition here is controlling, for it is optima 
et fortissima in lege. ‘‘ Asa written instrument means whatever the 
parties to it intend that it shall import, there is probably no safer guide 
to lead to its proper construction than the acts of the parties themselves. 
It will not do to Yok at the action of one party only, but of both.” 

Price’s Heirs v. Evans’ 26 Mo. 49. it these words mean “due,” 
this cotemporaneous exposition goes for nothing, and we find the com- 
pany omitting to require of the assured a performance, on his part, 
which (we assume) is essential to its business, and we find the assured 
paying in advance the interest, so long as he continues to execute notes, 
when he has entered into no contract to do so. If these words do not 
mean “ due’ they mean simply “existing notes,” or “notes that are 
held by the company,” or words of equivalent import. 

The inconsistency contended for, therefore, does not exist in this 
clause; and it should be read: “If the said assured shall fail to pay an- 
nually, in advance, the interest on any existing notes or loans for which 
he may be held liable to said company, on account of any of the above 
mentioned annual premiums, etc.” 

There is thus no such contradiction involved in this clause as the pay- 
ments of interest in advance, after a note has become due. 

Now, when we interpret this clause in the light of the subject mat- 
ter,—considering the acts to be performed, and the time and manner of 
the performance, Merril v. Gove, 29 Me. 346,—when we apply this 
forfeiture clause to the system or plan under which the contract is to be 
carried forward in the line of performance, we will be enabled to dis- 
cern its meaning, we think, without difficulty. A series of notes is to 
be executed, running through the ten years, if the policy ison the ten- 
years plan, or through life, if it is on the ordinary life plan. The notes 
are to be annually executed ; the interest in advance upon the respect- 
ive notes is to be annually paid. The assured, thus in the performance 
of his part of the contract, is annually executing notes, and annually 
paying in advance the interest upon them. Every note has its one 
year’s interest in advance due upon it. If he complies with his contract, 
he pays his note at maturity, and the system contemplates that this 
money is immediately re-loaned to him for another twe!ve months, to- 
yether with the “note-half” of the premium of that particular year ; 
But as a matter of fact, as already stated, this is accomplished by the 
surrender of the old note, and the embodying ofits amount in the new 
note, which is a practical compliance with this obligation. The theory 
of the system, and the terms of the contract expressed by the notes, 
are thus in perfect harmony. If he fails to pay annually this interest, 
thus due, in advance on the notes respectively,—upon each note its 
interest in advance—his policy ceases. It is not enough that he annually 
executes the respective notes, he must also annually pay the interest ‘in 
advance upon them, respectively and thus, to complete the per- 
formance on his part, he must be annually paying interest in advance— 
the interest in advance upon the note of that year, whatever it be, 
—in advance of the maturity of that note. It is not the interest in ad- 
vance upon any one note merely, but interest in advance upon every 
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note in the series; not successive annual payments of interest in advance 
upon a particular note, but, annually, the payment of interest in ad- 
vance u 
dicable. He must not omit this payment in advance upon any note; 
if he does so, the policy is at an end. He must so pay it ‘‘in ad- 
vance,” not at the end of the year when the particular note matures, 
but in advance at the time he expects the note. The word “annually,” 
while it refers to the payment of the interest, refers to the payment, and 
not to the note; it refers to the acts of the assured in the line of his perform- 
ance: ‘in advance” refers to the interest upon the note. Thus it is 
payment, every year, in advance, — the note of that year; but not 
every year upon the same note. This would do violence to both the 
system and the terms of the note itself. The clause does not refer to a 
particular note,—as if only one was to be executed, —but to the series of 
notes, and to every note in that series. If this compliance is not made 
“annually,” if any year, in the series of years, he should fail to pay the 
interest in advance upon the note of that year, if he fail “to pay an- 
ro gd in advance the interest” on any of the notes, the policy is at an 
end. 

It is nowhere said that there is more than one annual interest to be 
paid on any particular note. No such thing, as it seems to us, is any- 
where intimated. If such idea had been in the mind of the parties, it 
would have been easy to have expressed it. If successive annual pay- 
ments of interest were to have been made upon each note, we have the 
right to conclude that it would have been so stated in this clause, and 
that the notes themselves would have been framed in accordance with 
this requirement. On the contrary, we find this idea expressly nega- 
tived by the very language of the notes themselves, for they are ab- 
solutely due at twelve months, and silent as to interest. The pre- 
sumes not only that parties mean what they say, but that they will per- 
form what they promise. It presumes that the notes will be paid 
at maturity, for that is the obligation which they express. It cannot pre- 
sume that they will not be aid, and that instead thereof, interest will 
be paid for another year, and that, at the expiration of that year, they 
will still not be paid, and interest again paid for another year, and so 
on. The mere statement of such a proposition, based upon a presump- 
tion so extraordinary, is its sufficient answer. 

Even if the words “‘in advance” had not been used, the interest re- 
ferred to would be presumed to be that which exists before the maturity 
of the notes respectively. 

ere a note is taken on time “with interest,” the law presumes 
that interest before maturity is meant, because it shall not be assumed 
that the party will not pay at maturity; it is presumed that he will 
= his contract. 
affy v. Greenwald, 2 Perry & Dav. 365; Denney v. Bowman, 8 
Cal. 145. But with the superadded words “in advance,” in respect 
of interest applied to notes payable twelve months after date, we need 
not bring to our aid this principle of law; this meaning is obvious. 

Tt will be observed that the construction of this clause which we are 
advocating is bused, throughout, upon the assumption that the notes 
express the contract of the parties. The construction we contend for is 
based upon the assumption that the loans will be at twelve months, 
and annually renewed, and thus we find that the notes in fact taken are all 
payable absolutely at twelve months from date. This view involves no 
contradictions, nor inconsistencies. The word “annually” is in harmony 
with the taking of notes at twelve months, when we apply this word to 
the successive acts of payment of interest by the assured under 
the system, and not to successive payments on a particular note ; and 
the words “in advance” are in harmony with the only interest that 
is predicable of the kind of notes which are actually taken; and, as 
we have seen, the words “unpaid” and “owing” do not have the 
meaning of “due,” but have the meaning of ‘‘ existing,” or unpaid, 
in contradistinction to “ paid.” 

This is not only the most rational, but, as it seems to us, the necessary 
construction of the clause. 

Upon what assumption, and by what rules of construction, even the 
most liberal in favor of the company, is this clause to be read as requir- 
ing successive payments, annually, of interest upon the particular note ? 
If this is the correct view, then it was not contemplated by the framers 
of this clause, that the notes were to be paid at the end of the year; 
but instead, successive annual payments of interest upon them. The 
clause was first framed, and then the notes: Why, when the company 
comes to draw the notes for the assured to sign, does it not have the real 

ment expressed in the notes? Why does not the note provide on 
its face for the payment on it of the interest annually? Why is it 
drawn, payable absolutely at twelve months, and silent as to interest ? 
Why take notes in this way, when the assured has obligated himself, un- 
der penalty of losing all his rights and interests in the policy, to pay, 
year after year, the interest on the note? Why use the words “in - 
vance,” when interest in advance of the maturity of the note is not in- 
tended to be exacted; when the obligation is only laid upon him to pay 
interest at, and after maturity? For it is manifest that the only pretext 
for such a construction is upon the assumption that “‘ unpaid” means 
“due.” Or why use the restricted language, “in advance.” if the ob- 
ligation is just as imperative upon him to pay interest after maturity ? 
it this is the correct view, what a singular infelicity in the use 
of language, not to say, marked misuse of it! The use of the doubtful 
“‘unpaid”’ and “owing,” when “due and payable” had been used in 
the preceding clause; the words “in advance,” which naturally mean in 
advance of the maturity of the note; and then to follow the clause, so 
worded, with notes, which, by the very terms of the obligations expressed 
in them, flatly contradict such meaning! 


each note in respect of which interest in advance is pre- | 


Now, we repeat, that there is nothing in the contract which provides 
for the non-payment of the notes when due. 

It will be observed that the default mentioned in the first clause is 
| not a default in the payment of any of the notes, but in “ the payment 
of any of the said annual premiums hereafter to become due and pay- 
able.” If the note previously given were promptly paid at maturity, 
and no further payments of premiums were made, the default would be 
as complete as if the note were not paid; its payment or aryl yf 
has noting to do with this default. Upon the non-payment of further 
premiums, were it not for the provisions of this first clause, the policy 
would lapse. Nor is the default provided for in the second clause in ref- 
erence to the non-payment of the note; it is in respect of the “‘ interest 
in advance.”’ So that there is nothing in the policy which contemplates 
the non-payment of the note itself. No provision is made for this con- 
tingency. 

he previous recital in the policy as to the deduction of notes and 
other liabilities owing at the death, is a provision for the contingency of 
the death happening while the note is running to maturity. 

This forfeiture clause is predicated upon,and framed to meet, the nor- 
mal condition of things in the system, viz: the regular annual payment 
of half cash, execution of note for the other half, and interest in ad- 
vance on that note; and provides for the failure of performance in re- 
spect of this interest. The ceasing to continue the payment of the 
premiums is not in the line of this performance. It is a break in the 
system. It isa default. It is so characterized in the first clause. Instead 
of a lapse which would be the legitimate result, the policy becomes 
commuted by virtue of the provisions of the first clause. hen thus 
commuted, the contract stands completed so far as further performance 
by the assured is concerned. The annual performance, under the nor- 
mal condition of things, is at an end. The outstanding note has nothing 
to do with this commutation. It has had the effect of bringing the payment 
of premiums up to that Fg ape So far as the policy contract is con- 
cerned, it has performed its office. The certificate of the company, 
which is always given when the premium is thus paid, half note, half 
cash, shows that the policy is kept in force for that year. The execu- 
tion of the note, not its payment, has accomplished this. The note at 
once becomes an independent contract. Its payment, or non-payment, 
has nothing to do with the validity or the commutation of the policy. 
The 7 may or may not collect it. It may be transferred, for it 
has negotiable quality. So far as the policy is concerned, it has been 
taken as payment, and is a separate,independent contract. New England. 
Mutual Fire Ins. Co. v. Butler, 34 Me. 451. It is because the note 
is payment, that special provision must be made in policies, in order 
to have the policy contract affected by its non-payment. Bliss on 
Life Ins. 284, ed seg.; Pitt v. The Berkshire Life InsCo., 100 Mass. 
500; Robert v. N. E. Mut. Life Ins. Co., 1 Disney, 355; 36 N. Y. 
157; 19 Mich. 469. No such provision being in these policies, the 
non-payment of the note has nothing to do with the policy. The 
legal obligation, as expressed in the note, being to pay it when due, 
and the commutation must always occur atthe maturity of the note last 
executed, a different obiigation, that of paying interest upon it for an- 
other year, can not at the same time exist. If it be claimed that the as- 
sured has the M oa either to pay this note, or to pay interest for 
another year, and thus not pay the note, (although such a view nowhere 
appears in the contract of the parties), it would follow that the com- 
pany had no power to compel its payment. Here, moreover, we find 
ourselves interpolating a feature into the contract directly contradict- 
ing the terms of the note, and depending upon the merest speculation 
that such a condition of things was in the contemplation of the parties. 

Now the payment of any note in the series, while in performance un- 
der the system, did not, in any way, lessen the assured’s obligation to 
continue annually the pnymentof interest in advance. Whereas, under 
the view we are now combating, the payment of the note, when 
the policy has become commuted, would relieve from all further obliga- 
tion to pay interest, and the view is that he must either pay the note 
when due, or interest annually upon it. But the forfeiture clause con- 
tains no alternative stipulations; it has no optional provisions. If the 
interest is not paid in advance, the policy ceases. If the assured is pro- 
posing to continue his insurance for the full amount, and pays the half 
cash, and executes his note for the other half, but fails to pay the inter- 
est in advance 4 6 it, the policy ceases. If, however, he does not pro- 
pose to do this, but ceases further payments altogether, the policy be- 
comes commuted ; the contract, so far as further performance by him is 
concerned, is at an end; and the company may now collect the then 
matured note if it chooses; the law does not presume that he will not 
pay, but presumes that he will comply and pay promptly; and this pre- 
sumption must be recognized in construing the contract. In all cases 
where a policy has become commuted, the assured must, from the time 
of the issuance of the policy up to the time the policy has become com- 
muted by his ceasing to make further;payment of premiums, have paid the 
interest annually in advance upon the notes; and, so far as the policy is 
concerned, further performance of any sort upon his part is at an end. 

In conclusion, we have the right to infer that if it had been deemed 
essential to the company’s business that interest should be paid promptly 
in case the note was not paid at maturity, and that it Ke be pi ame 
to be paid promptly after maturity, the contract would have been so 
shaped, and that some indication of such a purpose would have been 
manifested in the notes themselves. If the clause had been expressed 
thus, (although more felicitious language might be eneneyen : 

“If the said assured shall fail to pay annually in advance the interest 
on any unpaid notes or loans which may be owing to said company on 








account of any of the above mentioned premiums; and, upon a note 
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coming due, if not paid, then promptly, the payment of the interest an- 
nually, until the note is paid,” the meaning would be free from doubt. 
We would then expect to find the same stipulation upon the face of the 
notes themselves. 

In Daggett v. Pratt, 15 Mass. 170, the language of the note was, “ Until 
the note is out; if not paid then, lawful interest until paid.” 

In Billingsly v. Cahoon, 7 Ind. 184, “If not paid at maturity, to bear in- 
terest at ten percent. per annum until paid; interest payable annually.” 

The case of Patch v. Pheenix Ins. Co., 3 Big. 680, has been cited, in 
some of the above mentioned cases against this company, and also in 
the notes to these cases by contributors to this JouURNAL, in support of 
the forfeiture clause under consideration, when applied to notes past due. 
An examination of this case will show that it is of no value for this 
purpose. 

The case was, briefly, as follows: An endowment policy upon which 
two payments had been made, partly in cash and partly in notes, was 
surrendered, and a paid-up policy taken in place of it, and this new pol- 
icy provided in express terms, that it was conditioned upon the interest 
of two notes given in part payment of premiums on the surrendered 
policy being paid “in advance,”’ and to be void if not so paid; and these 
two notes expressly provided, on the face of them, that the interest 
should be paid “ annually in advance,” and it was held that the policy 
was forfeited by the failure to pay this interest. The two notes were 
past due at the time the new policy was issued. True, these notes were 
payable twelve months after date, and yet contained this provision for 
the payment of interest “annually in advance.”’ The new policy re- 
ferred to them, identified them and provided as above. It was impos- 
sible to escape the meaning. Although the terms used in the notes were 
inconsistent, embracing an obligation to pay absolutely at twelve months, 
and an obligation to pay the interest annually, the meaning could not 
be mistaken. It was impossible to refer ‘ annually” here to anything 
else than successive yearly payments of interest upon the particular note. 
And when we remember that the notes were past due at the time they 
were incorporated in the new policy, and express provision made in the 
clause in the policy referring to them for the payment of this interest 
‘“‘in advance,” it is clear that it would have been doing violence to the 
manifest and unmistakable intention of the parties to have held otherwise. 

It has been the purpose of this article to consider the construction of 
this forfeiture clause as if it were an ordinary contract ; and it has not 
been thought necessary to invoke the stringent rules of construction 
which are applied to this class of contracts. But it may be well to bear 
them in mind. 

The rules of construction in this class of cases are fully established ; 
they are imperative and controlling. 

To authorize a forfeiture the provision must be “ clear and distinct.” 
Bliss on Life Ins. 292. 

“The language must be taken most strongly against the insurers, for 
it is their own language, and for their own benefit. It shall not defeat 
the policy except in case of plain necessity.’’ May on Ins. p. 182-3. 

“If a question [or a clause] be equivocal, so that it is susceptible of 
being answered [or interpreted] in more than one way, and differently 
from different points of view, it will not be open to the company which 
prepares the question [or clause] to object that it is not answered [or in- 
terpreted] in the true sense.” Id. p. 183. 

‘* When the words are, without violence, susceptible of two interpre- 
tations, that which will sustain the policy must in preference be adopted.” 
Waterfall v. Hudson, 2 Durn. 495; Pelly v, Royal Ex. Co., 1 Burr. 
341; Yarton v. Fry, 5 Cranch, 355; Palmer v. Warden, 1 Story, 360. 
“ A construction must be necessarily excluded by the language used, to 

revent the court from adopting it, if it will save the policy.” Water- 
all v. Hudson, supra, at p. 496. 

If it be necessary to insist upon harsh and oppressive conditions, in- 
volving the entire loss of all rights and interests under contracts, the 
dictates of common justice as well as the settled rules of law, require 
that they shall be expressed in such clear and unequivocal language 
that their meaning can not be misunderstood. W.L.S 


. 5. 





Correspondence. 

EXEMPTIONS UNDER THE BANKRUPT LAW AS AMENDED BY ACT OF 
CONGRESS OF MARCH 34d, 1873. 

[To the editor of the CenTRaL Law Journat]. 


A recent opinion of Judge W. B. Woods, published in the CenTraL 
Law Journat of June 16th, p. 386, brings to our consideration the 
meaning of the amendatory act of Congress which was approved March 
8d, 1873. The constitutionality of that act, as to whether it destroys 
the uniformity of the bankrupt law, is defended upon the principle that 
Congress had a right to confer upon a wey + the exemptions to 
which he was entitled at any particular time, by the laws of the state of 
his residence. Not denying that proposition, yet we can not think the 
conclusion reached by the learned judge, “Jn re Smith,”’ is correct. 
The language of the act of March 3d, 1873, is “that the exemptions al- 
lowed the bankrupt * * * shall be the amount allowed by the con- 
stitution and laws of each state respectively, as existing inthe year 1870.” 

Now in the opinion under review it seems conceded that the provision 
of the constitution of Georgia, and the act of its legislature, giving the 
large exemptions claimed py the bankrupt, were alike invalid under the 
decisions by the Supreme Court of the United States in Gunn v. Barry, 
15 Wallace, and that of the Supreme Court of Georgia, in Jones v. 
Brandon, 48 me nc al If so, then these acts never were a law of the 
state of Georgia, use any act of a state legislature which is in vio- 
lation of, or prohibited by, the constitution of the United States is, and 














always was, null and void, ab initio. It never, then, was a law of the 
State of Georgia. No rights could be acquired under it in any court. 
It stands upon a very different footing from a valid law which is subse- 
ay repealed. The language of the act of Congress is ‘allowed by 
the constitution and laws of each state, respectively, as existing in the 
year 1871.” As before said, this never was the constitution and never 
was the law of the state of Georgia in 1871, or at any other time, be- 
cause enacted in solution of a prohibition of the federal constitution, 
which is the supreme law. 

The conclusion of Judge Wood was that which could be legitimately 
reached by making the act of Congress to read: “shall be the amount 
specified in the words of the constitution and legislative act of each 
state, as it stood upon its statute books in 1871, whether such constitu- 
tional provision or legislative act, was valid or invalid, for any reason.” 
Hence our conclusion is that under the bankrupt law, as amended, the 
bankrupt is entitled to have exempted to him such amount of real and 

ersonal property as he would have been entitled to have set apart to 

im in the year 1871, under such acts of his state legislature and pro- 
visions of his state constitution which did not violate the federal consti- 
tution, and were in force in the year 1871. 

But it may be said that these acts of the state of Georgia, creating addi- 
tional exemptions, were not unconstitutional, because they impaired 
the obligation of the contract, except when brought to bear upon con- 
tracts entered into prior to their adoption; and that, as to all contracts 
made after their adoption, all the courts concede their constitutionality. 
This is so, and yet because a bankrupt may owe both class of debts, he 
can not have this extended exemption; one amount can not be exempted 
to him from liability to a part of his creditors, and a different amount 
from the other part of his creditors. Sec. 27 of the act declares that 
all of a bankrupt’s creditors shall share his property pro rata, without 
any preference, with certain exceptions anodtel. Agiin, suppose two 
bankrupts living in the same state, one of them having contracted all of 
his debts since the adoption of the extended exemption laws, and who 
would, therefore, in a proceeding before a state court be entitled to the 
benefit of the larger exemption; whilst the debts of the other were 
contracted prior to the acts of the state granting the more extended 
exemptions. Now when these two men go into bankruptcy, in the same 
state, both must be entitled to same amount of exemptions. To hold 
otherwise would, beyond doubt, destroy the uniformity in the act re- 
ferred to by the constitution, as seems to be conceded by all the argu- 
ments made to sustain the uniformity of the act and its amendments 
adopting state exemption laws. 

We therefore conclude that under the bankrupt act, as amended, a 
bankrupt in any state is entitled to those exemptions alone which he 
would have been entitled to have had set apart to him, by the laws of 
that state, in a proceeding before a state court during the year 1871, for 
a debt of his contracted at any time. The decision * Jn re Smith” was 
made to turn upon the constitutionality of the act of Congress, in which 
the real point for decision was, what was the meaning of that act? Did 
Congress intend to exempt to a bankrupt in any state other and greater 
exemptions than he could have obtained under the laws of the state in 
the year 1871? ** SUBSCRIBER.” 


Recent Reports. 
Recent Decisions iv Minnesota.—From the Advance Sheets of 21 

Minnesota Reports. 

Foreclosure by Advertisement—Publication of Newspaper 
—Deposit in Post-office.—1. Those copies of a néwspeper which are 
sent trom the publication office to the post-office, some to be delivered 
to subscribers in the same city, others to be carried by mail to subscrib- 
ers elsewhere, are published when deposited in the post-office. 2. A 
mortgage fell due January 24; notice of foreclosure by sale on March 
10 was published for the first time in the edition of a weekly newpapers 
bearing date January 25, five-sixths of the o— of which were actually 
published on January 24. Held, that the publication in the copies issued 
on the 24th was premature and void, no default having then occurred ; that 
the publication in the copies issued on the 25th was not a sufficient publi- 
cation in the edition of that date; that the first legal publication of the no- 
tice was that in the next following edition of the paper—that of February 
1; that,a sale on March 10 would be invalid for want of the six weeks’ 
publication required by Gen. Stat. ch. 81, 3.5; and that the original de- 
fect in the proceedings was not cured by a postponement of the sale to 
March 17. Pratt v. Lincom, p. 142. 


False Representation as to Expiration of Time of Redemp- 
tion from Foreclosure Sale.—A representation made to a junior 
mortgagee by the purchaser at a sale on foreclosure of a prior mortgage, 
that the year allowed by law for redemption from the sale will expire on 
a certain day, is a representation of fact and not of law, and if false, 
and fraudulently made, is a ground of action by the junior mortgagee 
who has been damaged thereby. Kelly v. Rogers, p. 146. 


Construction of Statute Limiting Right of Surviving Party 
to Contract to Testify in his own Favor—How Witness may 
Refresh his Memory.—1. Section 8, ch. 73, Gen. Stat. enacts that 
“* When one, or in ease of a joint, or joint and several contract, all of 
the original parties on the same side to a contract or cause of action, 
in issue and on trial, are dead, or shown to the court to be insane, the 
other party or parties shall not be admitted to testify as to such contract 
in his or their own favor, unless such transaction was had and performed, 
on behalf of the party or parties so deceased or insane, by an agent 
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whose testimony is received.” Held, that the words, “as to such con- 
tract,” are equivalent to the words ‘as to what took place between the 
parties to such contract, at the time of making the same.’’ 2. The 
manner in which a witness shall be allowed to refresh his recollection 
by reference to « writing must be left, to some extent, to the discretion 
of the presiding judge—a discretion to be exercised with reference to 
the circumstances of the case, and sometimes with reference to the con- 
duct and bearing of the witness upon the stand. Johnson v. Hewitt, 


p. 108. 


Mortgage of Chattels—Mortgagor Remaining in Possession 
—Bona Fide Purchaser.—1l. A mortgage of chattels coupled with 
an agreement that the mortgagor may retain possession of the mort- 
gaged property, and sell or dispose of it as his own, without satisfaction 
of the mo ze debt, is fraudulent and void as against the mortgagor’s 
creditors and subsequent purchasers and mortgagees. If the intent that 
the mortgagor may retain possession of the property, and dispose of it 
as owner, is apparent in the mortgage itself, the existence of such in- 
tent is to be determined by the court; otherwise, the existence of the 
intent is a question for the jury. But in every case, if the intent is 
found to exist, the law declares the mortgage fraudulent. A mottgage 
which is fraudulent as to any of the property cov by it, is fraudu- 
lent altogether. 2. To render a mortgage fraudulent, the intent to de- 
fraud must exist when the mortgage is made. The mortgagor’s subse- 
quent conduct in dealing with the property, while it may furnish strong 
evidence of fraud in the making of the mo Il not of itself 
render the mortgage void. 8. The statute requiring the filing of chattel 
mortgages, when the mortgagor retains possession of the mortgaged 
property, does not make the filing of the mortgage legally equivalent to 
actual delivery and continued change of possession. 4. One who takes 
from the mortgagor a bill of sale of mortgaged chattels, in payment of a 
precedent debt and without notice of the mortgage, is a purchaser in 
a faith, with all the rights of such purchaser. Horton v, Williams, 
p. 187. 


Agent’s Commission on Exchange of Real Estate.—The de- 
fendant, ¢wner of certain real estate and personal property, placed the 
same % the hands of the plaintiff, an agent for the sale uf such property, 
with the following agreement: ‘ You are hereby Sees, a8’ my Sole 
azent, to negotiate for the sale of, and if possible to sell for me, the follow- 
ing property, for the price and terms herewith given you, or for®uch modi- 
fication of pene as I foe ——— accept, and for - cormimissions here- 
with agreed upon, which I agree to pay you if « sale or any disposition 
of the property is effected during ae ney. * * * Price, 9,000. 
* * Commission, five per cent. on sale.”” The broperty was dis- 
posed of by the plaintiff by exchanging it with a third party for other 
real estate. An estimate of the value of the property owned by each 
was made and agreed upon, the defendant assenting to the estimate and 
all the terms of the exchange. Held, 1. That the agreement for a 
commission of five J age cent. embraced an exchange as well as a sale of 
the property. 2. That the defendant, having assented to the terms of 
the written agreement to exchange, inciuding the estimates as to the 
value of the property, the agreement was competent evidence of the sale 
and the consideration thereof, upon which the plaintiff was entitled to the 
commission of five per cent. specified in the agreement.—Hewitt »v, 
Brown, p. 168. 


Homestead—Act of Congress—State Law.—l. Sec. 4 of the act 
of congress, entitled ‘“‘An Act to secure Homesteads to actual settlers 
on the Public Domain,” approved May 20, 1862, which provides that 
“no lands acquired under the provisions of this act shall, in any eVent, 
become liable to the satisfaction of any debt or debts contracted prior 
to the issuing ofthe patent therefor,” is constitutional and valid, and 
does not violate the soverignty of the state. 2. Land patented to an 
actual settler under said act of congress does not become liable for a 
debt of the patentee contracted prior to the issuance of the patent, if 
conveyed by the patentee to another person. 3. The provision of the 
‘state constitution, “‘ that this state shall never interfere with the primary 
disposal of the soil within the same by the United States, or with an 

ulations congress may find necessary for securing the title to onid 
soil to bona fide purchasers thereof,” (Art. 2, 33,) is an express inhibition 
of the state legislature to pass any law subjecting lands patented under 
the act of congress, known as the Homestead Act, to levy and sale up- 
on execution issued upon a judgment for a debt of the patentee, created 
prior to the issuance of the patent. Russel v. Louth, p. 167. 


Measure of Damages—Negligence of Telegraph Co.—The 
plaintiffs, merchants in St. Paul, wrote to R., a wholesale dealer in pork 
at Dubuque, “‘Have you any more northwestern mess pork, or prime 
mess? also extra mess; telegraph price on receipt of this.” R. tele- 
graphed in reply: ‘‘ Letter received. No light mess here. Extra mess 
wee Ry om seventy-five, (28.75.)”” .On July 15, the plaintiffs, having 
received R.’s dispatch, delivered to the defendant at St. Paul, at about 
six o’clock, Pp. M., the following a addressed to R., with a request 
to forward it without delay: “ Dispatch received. Will take two hun- 
dred extra mess, price named.” e defendant undertook to forward 
the m , having no other information of its nature or object than 
was afforded by the m itself, but neg igently delayed sending it 
until July 19, and did not inform the plaintiffs of the delay. Between 
the 16th and the 19th of July, the minobet price of pork advanced, and 
the plaintiffs were compelled to supply themselves at an advanced price. 
Held, that the plaintiffs were entitled to recover the price paid fer the 
message, but not for any loss resulting from the advance in the price of 
pork,—the damages claimed on this account not arising naturally from 





defendant’s breach of contract, and not being such as may reasonably be 
supposed to have been tontemplated by the parties, when making the 
contract, as the probable result of the breach. Beaupre v. P. § A. Tel. 
Ca, p- 155. 


Notes of Recent 

Contract for Service.— Wilson v. Church. Supreme Court of Illi- 
nois. Opinion by Craig, J., [8 Chicago Leg. News, oe Held, that, 
where a contract for services is absolutely for one year, anc the employer 
discharges the employee, without sufficient cause, the employee can 
recover for the whole term. But if the employee consented to the 
discharge, he can not recover, whether the consent is expressed by words 
Or acts. 

Decision of Arbitrator—When Awards may be Set Aside.— 
Fudicar v. Guardian Ins. Co. New York Court of Appeals. [5 Ins. 
Law Journal, 340.] Opinion by Andrews, J; The decision of an arbi- 
trator within his jurisdiction is ordinarily final. Butthe award may be 
set aside for palpable errors of law or fact which show that the award 
was not what the arbitrator intended. Where claims under a prior con- 
tract aré set aside under a mistaken notion that they are affected by un- 
faithfulness under a subsequent contract, the award may be set aside, but 
not where it may be presumed they were offset by losses under the subse- 
quent contract. Awards may be set aside for violations of natural justice, 
such as receiving material evidence from one side without the knowledge 
or consent of the other, or refusing to hear competent evidence on the 
merits. But refusal to hear evidence tending to show bias of a witness 
under a mistaken rule, will not disturb the award. A party may not 
acquiesce in the proceedings of the arbitrator, and then object after the 
award, 

Liability ef Banks t6 Which Financia) Paper is Sént for Coi- 
ieetion — Essex County Nat. Bank v. Bank of Montreal. Unitec 
States Circuit Court, Northern District of Mlinois. {3 Western Jurist, 98. 
Opinion by Hépkins, J. 1. B.’s check on a bank in Chicago Was sen 
to P, in New York... P. endorsed it to plaintiff, who endorsed to Ger. 
Am. Bank of New York, for collection, by whom. it was sent to deferid- 
ant for cdllection, Defendant presented the check for paymetit, but Hot 
receivitt® payment, had the check certified by the bank on which it was 
drawn. the bank on whigh the theck was drawn became insolvent and 
could not pay the ehvck thus certified. Held, when a bank receives a 
check on another bank in the same city for collection, it is the duty of 
th bank making the collection, to present it for payment, and if dis= 
honored, to notify the proper persons, But if, instead of giving notice, 
it has the check certified by the bank on which it is dawn, the bank 
making the collection becomes liable for the amount of the check, 2. 
The bank on which a check is dtawh does not become liable to the 
holder for the same tintil it sccepts. The holder could not sue the 
bank, but the drawer could. if he had funds in the bank sufficient, 
without redeeming the check, and the bank Woiild also be liable to dam- 
ages for its refusal, By the aGceptance a new relation is created between 
the parties, and the legal effect thereof is a transfer to thé a er of ihe 
check, the drawer’s funds, and his fight of action dgalrist the baitk; Bé- 
fore that, the drawer might ha¥e withdratvn his fiinds, or stopped pay- 
ment of tht ¢heck. The drawer of 4 chéck in such a casé is discharged 
from liability, ard the check takes thé nature of acertifieats of deposit 
in the hands of the holder. 8; It ia, Hot nbbbésaty thi the plist ff td 
show damages; ths Mw ptetiimes that the release of the dhawel Is ¢ 
damayte, Although this prestimption is riot conclusive; the defendant 
must shoW clearly that io damages did follow from his act. In Smith 
v. Willard, 43 N. Y. 176, itis said that presenting a check for payment 
and accepting a certificate as good, is eguivalent to payment. In Morse 
on Bankruptcy, p. 282, it is laid down that if the holder chooses to ac- 
cept the bank’s certification, 10 matter to suit whose convenience, there 
can be but one result. Merchants’ Bank v. State Bank, 10 Wallace, 
604; Bank of Republic v. Willard, Id. 152; Chapman v. White, 6 N. 
Y. 412. The law prestumes damages from the negligence or unauthor- 
ized act of a collecting agent of commercial paper, Whereby any party 
to it is released or not charged, Commiecial Bank of Albany v. Hughes, 
17 Wend. 94. And if this presumption is not conclusive, but liable te 
be overthrown by proof to the contrary, it is the duty of the party at 
fault to show clearly that no damages tid tesult to the holder of the 

aper from their negligence. First Nat. Bk. v. Leach, 52 N. Y, 350; 


Decisions. 





ecksford y. First Nut. Bk., 42 Ill. 238; Rounds v. Smith, é¢ a2., Id. 245 
In Brown v. Licker, ef al., 48 Ill. 497, the court held that 4 théck opeb- 
ates to transfer the amount nanved in it te thé payee, and authorizes him 
to sue for and receive it from the banker. But the Supreme Court of 
the United States has decided differently in Bank of Republic v. Wil- 
lard, and as the question involved is one relating to commercial secur: 
ities, and belongs to the dominion of general jurisprudence, tht United 
States courts are not bound by the decisions of the staté Court where the 
matters arise. Township of Paris Grove v. Talcott, 19 Wallace, 666, 


Bankruptcy—Corporation — Compromise.— Re Webber Furni- 
ture Co. United States District Court Eastern District of Michigan. 
[13 Nat. Seesenyty Reg. 529.] Brown, J. 1. Corporations, as wall es 
natural persons, have the right to avail themselves of the provisions of 
the bankrupt law pertaining to composition. 2. In deciding a motion 
to confirm a resolution of compromise, the court will take inte accourit 
the relations of the creditors favoring the compromise to the debtor, and 
the relative number of creditors whose individual opinions are expressed 
in person by the resolution as compared with those who dissent. 3. A 





resolution of compromise, which is palpably opposed to best inter. 
ests of all concerned, will not be confirmed. > the bost inter 
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Homestead.— Bowker et al. v. Collins. Supreme Court of Nebraska, 
= West. Jurist, 351.] Opinion by Maxwell, J. After a judgment has 

een recovered against him, a debtor cannot prevent the enforcement of 
the lien thereby createds on his real estate, by moving thereon, and oc 
cupying it as a homestead, 


Larceny—Horse Stealing—Good Character. Roman v. The 
State. Supreme Courtof Tennessee. [10, West. Jurist, 353.] Opinion 
by McFarland; J, Under the Tennessee Statutes, horse stealing is lar- 
ceny, “Good chatacter” is available as a defence, whether the case 
made against the defendant is doubtful or not. 


Manslaughter— Abatement — Pleading Over—Exceptions— 
Evidence Record—Medical Experts—Instructions—Absence 
of Counsel—New Trial— Misconduct of Jury— Discretion— 
Appeal—Arrest of Judgment—Indictment—Name of Deceased. 
—State v. Pike. Supreme Court of Maine. [4 Am. Law Record, 722. 
Opinion by Walton, J. 1. An exception will not lie to the ruling of a 
judge merely because it is erroneous. To sustain the exception, the 
party claiming it must show he was aggrieved by the ruling. 2. In an 
indictment for manslaughter by hauling the deceased by the hair of the 
head and throwing her violently upon a sofa, Held, other acts of violence 
may be shown. 3. A government witness testified on cross-evamination 
that he had been confined in jail, and on the re-direct examination that 
it was for “getting tight.” The question Was objected to on the 
ground that the record of the court sentencing him was the only proper 
evidence. Held, admissible, it not appearing that he was confined by 
the sentence of any court: 4. An expert was asked whether such a 
wound as he found might be produced by a hard substance having no 
sharp angles or points, and then, whether it might be produced by a 
substance padded like a sofa. Held, admissible. 5. An expert was 
asked how foci a time two men should give to a post-mortem examina- 
tion, to arrive at a correct conclusion as to the cause of the death, and 
whether four hours would be sufficient. Held, inadmissible. 6. Excep- 
tion was tuken to the judge’s charge as a whole, not to any particular or 
specific portion of it. He/d, not good practice. a. A series of requested 
instructions, embracing as abstract propositions correct law, was re- 
fused by the court. Held, not error, if the law arising from the evi- 
dence is given by the court with such fullness as to ihe the jury to a 
correct result. 6. Requested instructions should be refused, if drawn 
up in such a way as to have the effect of a one-sided argument, although 
as abstract propositions of law, they may be correct. 7. The judge on 
being informed that the jury were unable to agree, called them into 


court, in absence of defendant’s counsel, and read to them from a printed | 


volume of Massachusetts reports, the opinion of the court on the duty 
of the jury to endeavor to harmonize and to agree upon ‘a verdict. 
Held, not objectionable. 8. The defendant, within two days after the 
verdict, moved for a new trial for newly discovered evidence. Held, that 
the decision of the judge, the motion being addressed to his discretion, 
was not reviewable by the law court. 9. On the motion for a new trial, 
defendant offered to prove, by the affidavit of a juror, misconduct in 
the jury-room. Held, inadmissible. 10. The person killed was first 
named in the indictment ‘‘ Margaret E. Pike,’ and so named in the 
clause alleging the killing, but was intermediately styled ‘the said Mar- 
gart.”’ Held, sufficient. 


Jury—Challenge — Conflict of Evidence.— Rockford Ins. Co. v. 
Nelson. Supreme Court of Illinois. [5 Ins. Law Journal, 347.] Opinion 
by Breese, J. When the jury has been regularly drawn in all respects 
except as to time, the court may resort to its own inherent powers and 
sustain the demurrer to a challenge to the array, where a longer time 
would have been impossible. Where there was a direct conflict of evi- 
dence on nearly all the important points, presenting a case peculiarly 
for the jury, their finding will not be disturbed as against the weight of 
evidence. 


Will— Construction of — Devise over —‘‘ Heirs” Construed 
to mean “Issue ”—Estate tail.— Moody v. Snell. Supreme Court 
of Penn. [2 Weekly Notes, 529.] A. testator in 1832 devised to A. and 
his lawful heirs, but in case A. should die without any lawful heirs, then 
to testator’s children who should survive A., except one-third to A.’s 
widow durante viduitate. Held, that A. took an estate tail, which could 
be barred by deed. Under the terms of the above devise, to carry out 
the testator’s intention, the words lawful heirs must be construed “ law- 
ful issue.”’ Citing Yard’s Appeal, 14 Smith, 98; Rapp v. Rapp, 6 Barr, 
49; Eichelberger v. Barnitz, 17 S. & R. 298; Eby v. Eby, 5 Barr, 463; 
Langley v. Heald, 7 W. & S. 96; Nebinger v. Upp, 13 8. & R. 65; 
Nicholson v. Bettle,7 Smith, 384; Porter v. Bradley, 3 Term Rep. 143; 
Eichelberger v. Barnitz, 9 Watts, 447; Wash. on Real 1" vol. ii. 351, 
321; Guthrie’s Appeal, 1 Wright, 9; Chew’s Appeal, Id. 23; Garnet 
v. Moore, 6 Wright, 374; Yarnall’s TS 20 Smith, 335; Ogden’s 
A peal, Id. 509; Taylor v. Taylor, 13 Id. 481; Covert v. Robinson, 10 
Wright, 274. 


Gift—Immoral Ccnsideration — Executed Contract—Bject- 
ment.— v. Levans. Supreme Court of Penn. [1 Crim. Law Bul- 
letin, 150.] Opinion by Paxon, J. F., being seduced by L., a married 
man, became pregnant, and underwent an abortion, in consequence of 
which she became very ill and suffered much pain, after which L. gave 
to F.a house. The adulterous intercourse was continued until the 
house was sold by the sheriff as the property of L., under a judgment 
subsequently obtained. Held, that the sheriff’s vendee took no title, 
and that F.’s title became complete upon the delivery of the deed. 
Held also, that, though an action can not be maintained upon an execu- 











tory contract, the consideration of which is illicit intercourse, yet when 
the contract has been exectited by the parties, the law will not interfere 
to restore them to their former condition. 


Railway Accident—Contributory Negligence of Servant.— 
Robinson v. Ni Y. Cent. R. R. New York Court of Appeals. [9 Daily 
Reg. 801]. Plaintiff was being driven in a wagon by her servant, C., 
when they were run into by a train and plaintiff injured. There was 
evidence of negligence on the part of ©. in driving across the track, 
and also evidence of negligence on the part of defendants. The court 
below charged the jury that if the defendants were negiigent, and the 
plaintiff personally was not negligent, then the plaintiff was entitled to 
recover, although the driver, C., was guilty of negligence which con- 
tributed to the accident, and refused to charge that if C. was guilty of 
negligence, and such negligence contributed to produce the injury, the 
plaintiff could not recover. There was a verdict for plaintiff. Held, no 
error and judgment affirmed. 

Rights of Employees of Defaulting Railroad Company—Ar- 
rearages Due Employees—Foreclosure of Mortgage.— Duncan 
et al. v. C.§ O. R. R. Circuit Court of Richmond. [4 Am. Law Record, 
751.] Opinion by Wellford, J. The employees of a defaulting railroad 
company are not to be regarded as creditors at large in respect of their 
claims for wages in arrears at the time of the appointment of a receiver 
for the company. When mortgages come into a court of equity seek- 
ing satisfaction of their claims against a railroad company - suit for 
foreclosure, they should be required to satisfy all arrearages of pay due 
employees out of the trust property or its future earnings. 





Notes of Recent English Decisions. 


Master and Servant—Injuries Received from Defective Ma- 
chinery—Duty of Master to Examine Machinery.—Murphy v. 
Phillips, High Court of Justice, Ex. Div. 24 Weekly Rep. 647. A 
chain Sania partly from wear and partly from bad welding, and injured the 
servant using it. His masterhad not had it examined or tested although 
there are well known methods for doing so. He/d, that the master 
was liable for the injury caused tothe servant. The evidence adduced 
upon the trial showed that this chain was so worn as to be unfit for use ; 
but that the accident also arose from the bad welding of the chain. The 
jury found that the accident arose from these two causes. The question 
then arose, from whatever cause it was worn, was it or was it not the 
defendant’s duty to see and examine the chains and other machinery used 
on his premises for his business? The court was of opinion that it was, 
and that he was bound from time to time, as occasion might require, to 
have the chains duly and reasonably inspected, for the jury have found 
that the defendant could, by reasonable examination from time to time, 
have found out that the chain was not in a condition to be safely 
used. As, howevor, he did not do so he must be held to have been neg- 
ligent in fact and negligent in law, and consequently to be liable in the 
present action. There was an obligation on the master to see that the 
chain was not dangerous. He might have done this in two ways: he 
might have engaged aman to attend expressly to these matters, in which 
case he would himself have been free from liability, or he might have 
seen to these matters himself. As, however, the defendant adopted 
neither of these courses, he must be held to be liable. The danger 
in this case was peculiar; it arose from the wearing out of one of 
the links. The link would not have given way from the amount of 
wear to which it had been subjected, unless it had been badly welded: 
but still the danger here was actually caused by the wearing out of 
the link.. If, indeed, the chain had been in such a condition that its 
dangerous state was patent to every one, then it might be said that the 
plaintiff could himself have noticed this, and that there was contributory 
negligence, but this was not proved at the trial. Cases cited. Pater- 
son v. Wallace, 1 Macq. H. L. Cas. 748; Bartonshill Coal Company v. 
Reid, 6 W. R. 664, 3 Macq. H. L. Cas. 266; Weems v. Mathieson, 4 
Macq. H. L. Cas. 215, 10 W. R. H. L. Dig. 5; Ormond vy. Holland, Ell. 
Bl. & Ell. 102. 


Specific Performance—Statute of Frauds—Pleadings—De- 
murrer.—Johnassen v. Bonhote, court of appeal, Chy. Div. 24 Rep. 619. 
Where a bill for specific performance of an agreement has been demurred 
to on the express ground that the agreement is invalid under the stat- 
ute of frauds, and the demurrer has been overuled, the defence of the 
statute may be relied on at the hearing of the cause, although it has not 
been raised in the pleadings otherwise than by demurrer. See also, 
Macdonald v. Longbottom, 7 W. R. 507, 1 El. & El. 977; Skinner v. 
McDouall, 2 De G. & Sm. 265; Homfray v. Fothergill, L. R. 1 Eq. 567, 
14 W. R. Ch. Dig. 78; Mortlock v. Buller, 10 Ves. 292; Powell v. El- 
liott, 23 W. R. 777, L. R. 10 Ch. 424; Baskett v. Cafe, 4 De G. & Sm. 
888; Ridgway v. Wharton, 2 W. R. 1387, 3 De G. M. & G. 677; Heys 
v. Astlay, 12 W. R. 24, 4 De G. J. & S. 34. 

Domicile of Choice—Presumption of Intention by Length of 
Residence—Abandonment of Domicile of Choice—Revivor of 
Domicile of Origin.—King v. Foxrwell, High Court Chan. Div. 24 
Weekly Rep. 629. A domicile of choice is acquired when a man fixes 
his sole or principal residence in a country not being the country of 
origin, under circumstances showing an intention of continuing to re- 
side there for a period not limited as to time. It involves two facts : 


residence in the new country, and an intention permanently to reside 
there ; and a presumption in favor of such an intention was held to be 
raised where the residence continued for fifteen years, although it was at 
the end of that period abandoned. But the domicile of origin will re- 
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vive by proof of an intention to abandon the acquired domicile, al- 
though no new domicile be acquired by residence. 

Will — Construction — Residuary Gift —Bjusdem Generis.— 
Hodgson v. Hodgson. High Court Chy. 24 Weekly Rep. 575. A will 
contained a gift of all the testatrix’s furniture, plate, linen, and other 
effects that might be in her possession at her death. There was no other 
residuary bequest. The testatrix died possessed of a considerable amount 
of money in savings’ banks, promissory notes, cash and jewelry. Held, 
that the general residue passed under the words “ other effects.”” The 
mere fact that words of general import in a gift are preceded by an 
enumeration of pasomoner 4 is not sufficient ground for restricting the 
signification of the general words. 

Master and Servant--Negligence—Common Employment.— 
Lovell v. Howell. High Court, 24 Weekly Rep. 672. A. was employed 
by B. to attend to a particular part of his business, but was in the habit 
of passing through a part of B.’s premises where other workmen of B. 
were engaged, in order to reach B.’s office; in so passing, he was injured 
through the negligenee of such other workmen in their branch of the 
business. Held, that B. was not liable to A. for such negligence of his 
workmen. Per Archibald, J.—The gs go of the master’s exemption 
is that that the servant, in return for his wages, tacitly undertakes to 
bear all ordinary risks of his employment, of which the risk from neg- 
ligence of fellow-servants is one. 











Legal News and Notes. 


—Tuat was a funny scene inthe New York Circuit Court the other 
day, when a recalcitrant country farmer protested against being called 
by the prosecuting gy! A “a malicious Darwinian.” ‘ Your Honor! 

e Court ! See here, Judge! I ain’t a going to stand this! I can’t stand it! 
I’m a decent man! I have always been considered a gentleman! ” 


—Dnr. E. B. Foore, author of several medical works, who was recently 
arrested through the efforts of the a for the Suppression of Obscene 
Literature, was convicted last week at New York in the United States 
Circuit Court of sending improper medical advertisements through the 
mails. The penalty for the offence is one to ten years’ imprisonment, 
or a fine not to exceed $5,000, or both, at the discretion of the court. 


—REcENTLY at Hobarttown, in Tasmania, a jury which had failed to 
on a criminal case was locked up, to enforce a verdict. The result 
showed the danger of keeping twelve persons of different views in the 
same room for an indefinite length of time. Weary with fruitless dis- 
cussion, some of the jurors commenced smoking; others, equally weary, 
but hostile to such a solace, protested vehemently against it. Discussion 
swelled into rage, and words were followed by lows. There was a 
frightful row ; the furniture was broken, the windows smashed to atoms, 
chairs—but fortunately without their rete pier Pom into the street, 
and the inhabitants of Hobarttown alarmed and scandalized. After all 
this, the jury agreed even less than before, and the judge, in despair, 
finally discharged them. 


—VINDICATING THE DIGNITY OF THE CouRT. In Marine Court, Cham- 
bers, New York, recently Judge McAdam administered a severe and 
merited rebuke to two legal functionaries who were contesting a case 
beforehim. The judge’s attention was called to a document left for his 
signature, when the words “shyster,” “pettifogger,” and “fraud” 
reached his ears in the excited tones of the pleaders, who forgot the re- 
spect due to the court and to each other. The gavel of the judge, com- 
ing down heavily, called them to order, and the judge, in a determined 
manner, said: ‘ If members of the learned profession of the law are to be 
permitted in a court of justice to call each other “ shysters, ” “ pettifog- 
gers’’ and such like opprobious terms without rebuke from the court, it 
may probably lead to the suspicion that such ungentlemanly, unprofes- 
sional, and undignified conduct meets its aguedidtien. To effectually 
remove all such suspicion, I wish it to be understood, for all time here- 
after, that any member of the bar so far forgetting his manners as to in- 
dulge in such impropriety will be disciplined by the court, not only by 
fine, but by imprisonment. This court can beenlightened only by ae! 
argument, made with deliberation and judgment, and lawyers unable to 
furnish such aid to the court, had better employ others who can. The 
court will take into consideration the nature and amount of the punish- 
ment to be imposed, and will see that its order is literally enforced. ” 


—A cuRIOUS question in divorce law was decided by Judge Barrett, 
in the suit of Miller against Miller. Mrs. Miller obtained a divorce 
from her husband on the only ground which New York law recognizes 
as a cause for absolute divorce, and her husband was ordered to pay her 
$3,000, afterward reduced to $2,000 a a partly for herself, partly 
for their children. The husband failed to pay it. Meanwhile his 
father died, leaving an estate of three-quarters of a million, but 
pats this son’s share in the hands of trustees to see that this son was 

ept above want. This share gives an income of about $5,000 per an- 
num to the chief defendant in the suit. He did not pay the alimon 
required by the decree of divorce to Mrs. Miller, and she brought this 
suit against him and the trustees of his father’s will to restrain the pay- 
ment of his father’s provision for him, until he paid the su port to her 
and his children ordered by the court. On the first p ing the su- 
preme court, general term, denied her claim to an injunction, on the 
ground that she had not fully exhausted her common law remedy by 
execution against her husband. On this application she showed that 
the sheriff was unable to get from her husband the support the court 
had awarded her, and Judge Barrett decided that equity will enforce a 
right such as hers, and not allow a husband to sq’ r his income, 








even if limited to his own use by a father, without roviding for the 
support of his wife and children as decreed by law. e, therefore, con- 
tinued the injunction. e 

—Some singular results occasionally happen from mistakes, or peculi- 
arities of verdicts in criminal cases, leading to the discharge of the ac- 
cused, after they have been found guilty. Thus, in a case in Alabama 
(48 Ala. 484), there was an indictment for burglary and larceny in the 
same bill, and the prisoner was found guilty of burglary. On an appeal 
the judgment was reversed for error and a new trial granted. On the 
second trial there was a verdict of larceny. This verdict was held to be 
a nullity, on the ground that the result of the first trial was an acquittal 
of larceny, and so the prisoner was discharged. So in a case in this 
state (55 Mo. 63), State v. Brannan, the accused was indicted for rob- 
bery in the first degree, which includes larceny. The verdict was guilty 
of robbery in the second degree. This was set aside, the error being 
that there are no degrees in robbery. On the second trial there was a 
conviction for larceny. On appeal it was held, that as in the first trial 
there could not have been a conviction for either robbery or larceny, 
and no verdict was found for either, it was an acquittal, and the last 
conviction erroneous. Equally remarkable is the result in a California 
case without a verdict. In People v. Cage, 48 Cal. 323; S. C., 17 Am. 
Rep. 486, an indictment for murder was regularly brought on for trial, 
a jury empaneled and sworn, evidence introduced, and the case submit- 
ted. After the jury had considered of their verdict for nearly four days, 
the court ordered the sheriff to inquire of them if they had agreed upon 
a verdict. They replied that they ‘‘had not and could not agree upon 
a verdict,” which reply was reported to the court, whereupon the court 
adjourned for the term. It was held, that the proceedings of the court 
were irregular, and operated as an acquittal of the defendant, and a bar 
to a second trial for the same offence. 

—Iy the heat and acrimony of political antagonism, the country is 
threatened with a serious inconvenience, which may, indeed, culminate 
in actual disaster. This is the failure of Congress to pass the general 
appropriation bill within the fiscal year. It seems that the lower House 
has made very considerable reduction in the amount of appropriations 
for the different departments and branches of the government, which does 
not meet the views of the Senate, and the condition, politically called a 
dead lock, has been reached. There are rival majorities in the Houses, 
and, without mutual concession, the wheels of government may be 
stopped. The origin of all bills for raising revenue is by constitution 
(section seven), given to the House of Representatives. This delegation 
of power is fashioned after the British Constitution, under which the 
House of Commons has exclusive control of the matter of revenue. The 
difference between the two governments, however, is, that while the 
House of Lords can make no alteration in a money bill of the Commons, 
the United States Senate, by the same section quoted, ‘‘may propose, 
or concur with amendments, as on other bills.’’ It thus seems that in 
the important matter of revenue the scope of legislative power is not 
wholly limited to either branch, and the responsibility of a proper pro- 
vision rests on both. If it should happen (as now very seriously threat- 
ened), that the blind violence of partyism would suspend the functions 
of government, for want of the needed appropriations, inducing a con- 
dition of anarchy, or political confusion, the people would think their 
confidence largely misplaced, and would straitway cast about for repre- 
sentatives who would look to the proper discharge of public duties, in- 
stead of seeking the accomplishment of partisan ends. 

—In the Court of Queens Bench of Ireland, in a prosecution for ex- 
posing goods for sale outside a shop, contrary to a local statute on the 
subject, the defendant contended that the space on which the goods were 
placed, having formally been an area, which had been flagged over and 
the railing removed, the dividing line was really beyond it, and the case 
did not fall within the statute. On this argument the judge said :—“ The 
only remaining question is, Were these goods exposed for sale on the 
outside of the shop? It is here that the poetical imagination of the 
counsel for the defendant has run riot. He says this place is not on the 
outside of the shop. Where is it then? Is itin the inside? He says it 
is, and it is so because he builds an imaginary wall from the extreme 
edge of the covered space, which is all the appellant’s own ground, up to 
the sky, and when this wall is built, he says it is the ose wall of the 
shop, and the goods are not then exposed on the outside of the shop. 
When this wall is built of stone or brick, or timber, or any other ~ 
stance of a tangible kind, there will be no exposure for sale in the street, 
and that which is outside will become inside; but until that is done, I 
decline to construct a non-existent wall, and to construe an act of Parlia- 
ment as giving ‘to airy nothings a local habitation anda name.’ When 
Snout the Tinker represented a wall, he brought with him some rough- 
cast and stone ; we are to be more fantastic than the Midsummer Night’s 
Dream, and to build a wall without even the smallest thread of gossamer 
to assist us. If we build the wall, how long is it to endure? Till this 
case > over; and then, in this at least resembling the wall of the poet, 
it will say, 

j ‘Thus have I, wall, my part dischargéd so; 

And being done, thus wall away doth go.’ 
I will be no party to this castle building in the air. If the person con- 
victed here wants an unsubstantial wall, let him have unsubstantial hams 
and bacon exposed for sale. If he gives merely a Barmecide feast to his 
customers congregated on the footpath, he need never fear the penalties 
contained in that very prosaic statute entitled an act for improving the 
Dublin police. I can see no difficulty in this case. If I give loose reins 
to my imagination, I do not know where I can stop. If inclined to be 
poetical, the last subject I shall choose for my muse will be anything 
connected with the streets of Dublin. ” 
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